
1 
 

TAMIL NADU ELECTRICITY REGULATORY COMMISSION 
(Constituted under section 82 (1) of the Electricity Act, 2003) 

(Central Act 36 of 2003) 
 
PRESENT:  

Thiru M. Chandrasekar     …   Chairman 
and 

 
Thiru K. Venkatasamy     …   Member (Legal) 

 
M.P. No.22 of 2021 

 
 
Tamil Nadu Generation and Distribution  

Corporation Limited 
144, Anna Salai 
Chennai ï 600 002 
Represented by its Chief Financial  
Controller / Deposits and Documentation.   é Petitioner  
        (Thiru M.Gopinathan 
              Standing Counsel for TANGEDCO) 
 

Vs. 
 

1.  M/s. Suryadev Alloys and Power Pvt., Ltd., 
No. 497 & 498, ISANA Building, 
8th Floor, Poonamallee High 
Road, Arumbakkam, 
Chennai-600 106. 
 

2. M/s.Akshara Industries Ltd  
HTSC.No. 1779 

 No..225/1C 1 & 1C2 E Guvaripalayam Village 
Gummusipoonsi 
Thiruvallur-601 201 
 

3.  M/s. Ponneri Steel Industries  
HTSC.No.1499  
GNT Road, Peravellore Village, 
Chinnampedu Post 
Thiruvallur 601201 
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4. M/s.SRF Ltd.  
HTSC.No.1666 
Plot.No.KI, Sipcot Industries Area,  
Gummudipoondi -601 201 
 

5. M/s. GBR Metals Pvt. Ltd. (Furnace  UNIT)  
HTSC.No.1812  
No.295, G.N.T. Road,  
Peravallure Village, 
Chinnambedu Post, Ponneri Taluk 
Gummudipoondi - 601 201 
 
 

6. M/s.MIL Steel and Power Ltd. 
HT.SC.No. 1875  
F-14Sipcot Industrial Complex 
Gummudipoondi 601 201 

 
7. M/s.Suryadev Alloys and Power Pvt. Ltd. 

HT.SC.No.1976 No.298/2 
Gummudipoondi 601 201 

 
8. M/s. Eicher Motors Limited 

HT.SC.No.1048  
P.O.5284,  
Thiruvootiyur 
Chennai.19. 

 
9. M/s. K.L.Concast Private Limited 

HT.SC.No.1868 
147/1, Periyaobulapuram Village 
Madharapakkam Elavur,  
Gummudipoondi 601 201 

 
10. M/s. K.L.Concast  Priavate Limited 

HT. SC.No.19l4 147/1,  
Periyaobulapuram Village 
Madharapakkam Elavur, 
Gummudipoondi 601 201 
 

11. M/s. Sundaram Brake  Linings Ltd.  
HT. SC.No.1282  
Padi  
Chennai-600050 

http://6.mil/
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12. M/s. R.K. Steel Manufacutrring Company Private Limited 
HT SC No. 1788 
No. 38,New Avadi Road 
Kilpauk 
Chennai 600 010 

 
13. M/s. Eicher Motors Ltd. 

HT.SC.No.979 Plot No.A-19/1,Sipcot Industrial Growth 
Centre, Oragadam Village 
Kancheepuram Dist 

 
14. M/s. Eicher Motors Ltd. 

HT.SC.No.l212  
G121&G122,Sipcot Industrial Park, 
Vallam Vadagal Village, 
Sriperumbudur Taluk, 

 
15. M/s. Sundaram Brake Linings Ltd. 

HT.SC.No.826  
Plot.No.Aa-6, 
6thAvenue,Auto Ancillary Sez, 
Mahindra World 
Natham Sub Post Office, 
Chengalpattu 
 

16. M/s.Sakthi Auto Ancillary Pvt. Ltd. 
HT.SC.No.228  
Idigarai Road, 
N.G.G.O Colony, 
Coimbatore-641022  

 
17.  M/s. J.S. Auto Cast Foundry India Pvt. Ltd 

HT.SC.No.329 
SF.No.165/1, 165/1B1A,1B1B, 1B2, 1B3, 1B4A, 1N4B 
SempagoundenPudur, 
Kuppeppalayam Post, 
Coimbatore 641 107 

 
18. M/s. Eltex Super Castings PN Palayam 

HT.SC.No.396  
SF..No.133, 134/2, 137, 
Gudalur Village, 
Coimbatore 
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19. M/s. Eastman Spinning Mills (P) Ltd. 
HT.SC.No.181  
Viruthalaipatty Agaram Vedasandur 
Dindigul ï 624 170 
 
 

20. M/s.Dindigul Steel Rolling Mills (P) Ltd. 
HT.SC.No.196  
S.F.No.414/1, 
Karur Road, 
Kulathur ð Post 
Dindigul-624005 

 
21. M/s. Eastman Spinning Mills P. Ltd. 

HT.SC.No.257  
Kaithayankottai Village 
Vedasandur 
Dindigul-62471 1 

 
22. M/s. GMB Textiles Mills India Ltd. 

HT.SC.No.217 SF No.109/2,Thottipalayam, 
Eluamathur Post 
Erode- 638104 
 

23. M/s. Jaya Sakthi Casting India Pvt. Ltd. 
HT.SC.No.433  
SF.No.431/4B Punchai Palathozhuvu 
Pudupalayam Village, Chennimalai 
Erode-63 8751 
 

24. M/s. Sri Balambika Textile Mills (P) Ltd. 
HT.SC.No.93 156/158,  
Vinnapalli Post, 
Sathy To Kovai Main Road 
Vinnapalli, Sathyamagalam 
Erode 638 402 

 
25. M/s. Ranger Cotton Mills (India) Pvt. Ltd. 
 HT SC No. 119 
 SF No.33, Santhipalayam Village 
 Chokkumaripalayam P.O. 
 Getticheviyur 
 Gobichettipalayam 
 Erode 638 110. 
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26. M/s. Sakthi Steel Industries Ltd. 
 Unit- II 
 HTSC No. 324 
 Amaravathi Pattinam Village 
 Nelvoy-Thirumukkudal Road 
 Uthiramerur Taluk 
 Uthiramerur Taluk 
 Kancheepuram. 
 
27. M/s. Exide Industries Ltd. 
 HT SC No. 216 
 Chichuruganapally Viiagesevaganapally P.O. 
 Hosur ï 635 103 
 
28. M/s. SSF Plastics India Pvt. Ltd. 
 HT SC No. 220 
 Plot No. 52, Sipcot Industrial Complex 
 Sipcot ï 1 
 Hosur ï 635 126 
 
29. M/s. Meenakshi Udyog (I) Pvt. Ltd. 
 HT SC No. 302 
 SF No. 291 
 292, Kappakkal Village 
 Kalukondapally 
 Uliveeranapally P.O. 
 Hosur ï 635 114. 
 
30. M/s. Indus Tmt Industries Ltd. 
 HT SC No. 336 
 Kappakal Road 
 Uliveranapalli Village 
 Hosur to Thally Road 
 Hosur ï 635 114. 
 
31. M/s. Sonal Irons Industry Private Limited 
 HT SC No. 354 
 SF No. 267/268, Kothajogur Village 
 Komaranapalli Panchayat 
 Denkanikottai T.K. 
 Hosur ï 635 114. 
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32. M/s. Sonal Irons Industry (P) Ltd.  
 HT SC No. 535 
 Kotha Jogur Village 
 Komaranapalli Panchayat 
 Denkanikottai T.K. 
 Hosur ï 635 114. 
 
33. M/s. Thangavelu Fabrics (P) Ltd. 
 HT SC No. 240 
 S.F. No. 278/3, Poolakkattur 
 Agraharam P.O. 
 Pallipalayam 
 Namakkal ï 638 008. 
 
34. M/s. KMP Spinners Private Limited 
 HT SC No. 301 
 SF No. 299/7, Chinnarpalayam 
 Elanthakuttai Post 
 Veppadai 
 Komarapalayam 
 Namakkal ï 638 008. 
 
35. M/s. Arupadai Arul Murugan Spinners (P) Ltd. 
 HT SC No. 316 
 Aathikatturanangur (P) 
 Veppadai Kumarapalayam Taluk 
 Namakkal ï 637 304. 
 
36. M/s. Aland Spinners (P) Ltd. 
 HT SC No. 356 
 SF No. 191/1B1 
 Karttangkadu 
 Thottammakkiripalayam  
 Sowthapuram Post 
 Veppadi 
 Nammakkal ï 638 008. 
 
37. M/s. Santhi Processing Unit (P) Ltd. 
 HT SC No. 370 
 SF No.120/5C 
 Thoka Goundampalayam 
 Kadachanallur P.O. 
 Namakkal ï 638 008 
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38. M/s. Mothi Spinners Private Limited 
 Unit ï IV 
 HT SC No. 373 
 Athikattur 
 Anangur 
 Tiruchancode 
 Namakkal ï 637 304. 
 
 
39. M/s. Santhi Processing Unit (P) Ltd. 
 HT SC No. 357 
 SF No. 120/5C 
 Thoka Goundampalayam 
 Kadachanallur P.O. 
 Namakkal ï 638 008. 
 
 
40. M/s. C.R. Textile Mills 
 HT SC No. 150 
 204/2B, Attayampatty Road 
 Athanoor 
 Rasipuram Taluk 
 Namakkal ï 636 301. 
 
41. M/s. Eswar Rubber Products Private Ltd. 
 HT SC No. 238 
 SF No. 101/8 B-Athanur Post 
 Rasipuram ï Taluk 
 Namakkal ï 636 301 
 
42. M/s. Balaji Rubber Industries Private Limited 
 HT SC No. 317 
 Udupathanpudur Road 
 Athanoor Post 
 Rasipuram Taluk 
 Namakkal ï 636 301. 
 
43. M/s. M.C.P. Steel and Alloys (P) Ltd. 
 HT SC No. 346 
 1/1449, A-1, Sathy Road 
 Ramakrishnapuramganapathy 
 Tiruppur ï 641 006. 
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44. M/s. Sreejagathguru Textiles Mills (P) Ltd. 
 Unit II 
 HTSC No. 422 
 SF No. 521/1, N.H. Main Road 
 Pachapalayam Road 
 Olappalayamkangayam 
 Kangayam ï 638 701. 
 
45. M/s. Ganesa Rubber Reclaimers 
 HT SC No. 392 
 SF No. 249/A2, Sidco Industrial Estate Road 
 Uppupalayam P.O. 
 Vellakovil 
 Tiruppur ï 638 111. 
 
46. M/s. Sri Venkateswara Steel Industries  
 HT SC No. 84 
 50-A, Sankagiri Main Road 
 Nethimedu 
 Salem ï 636 002. 
 
47. M/s. Sree Rengaraaj Steel & Alloys P. Ltd. 
 HT SC No. 136 
 36/3-4, Trichy Bye-Pass Road 
 Ammani Kondalam Patty 
 Salem  - 636 010 
 
48. M/s. Perumal Spinning Mills (P) Ltd. 
 HT SC No. 159 
 Cuddalore Main Road 
 Seshanchavadi 
 Salem ï 636 111. 
 
49. M/s. Sonal Vyapar (P) Limited 
 HTSC No. 202 
 110/2, Nattamangalam Main Road 
 Maniyanur 
 Salem ï 636 010. 
 
50. M/s. Meenakshi Agro and Flour Mills Pvt. Ltd. 
 HT SC No. 318 
 P155/7, Chithar Kovil Main Road 
 Thirumalaigiri  
 Salem ï 636 010. 
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51. M/s. SICGILSOL Gases Private Limited 
 Pudukudy Thenpathi 
 HT SC No. 114 
 SF No. 29/1E, 29/2B2, 29/3, 29/4, 30/1E & 31/9A 
 Pudhukudy 
 Thanjavur. 
 
52. M/s. V.V. Iron & Steel Co. (P) Ltd. 
 HT SC No. 262 
 6/1,7/1A, 1B, 2,8/1, 2&8/3 
 Thanoothu Village 
 Srivaikundam Taluk. 
 
53. M/s. Arasan Aluminium Industries (P) Ltd. 
 HTSC No. 55 
 P.B. No. 15072, Javulikadai Street 
 Sivakasi  

Virudhunagar-626 123. 
54. M/s. Sundaram Brake Linings Ltd. 
 HTSC No. 83 
 Kanjamanaickenpatty 
 Mustakurichi P.O. 
 Kariyapatti 
 Virudhunagar ï 625 016. 
 
55. M/s. Rajalakshmi Spinners P. Ltd. 
 HT SC No. 91 
 11-B, A.A. Road 
 Virudhunagar ï 625 001 
 
56. M/s. Nachiar Spinning Mills P. Ltd. 
 HT SC No. 96 
 Rajapayalam Road 
 Chatrapatti 
 Virudhunagar ï 626 117. 
 
57. M/s. Sree Rajasekar Spinning Mills (P) Ltd. 
 HT SC No. 134 
 S.Thiruvenkadapuram Village 
 Rajapalayam 
 Virudhunagar ï 626 136 
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58. M/s. Thanga Pradap Spinning Mills 
 HT SC No. 143 
 P.B. No. 141 
 Rajapalayam 
 Virudunagar ï 626 117. 
 
59. M/s. Sugariya Paper and Boards (P) Ltd. 
 HT SC No. 147 
 107/2, N.Subbaiahpuramsattur Taluk 
 N.Subbiahpuram 
 Virudhunagar ï 626 205 
 
60. M/s. Sundram Brake Linings Ltd. 
 HT SC No. 153 
 Tsk. Plant II 
 Mustakurichi P.O. 
 Kambikudi Village 
 Kariyapatti 
 Aruppukottai 
 Virudhunagar ï 626 106. 
 
61. M/s. Silver Spring Spinners India P. Ltd. 
 HT SC No. 174 
 136 & 137, Mullikulam Villagemali P.O. 
 Srivilliputtur 
 Virudhunagar ï 626 123 
 
62. M/s. Jayanachiar Textile Mills P. Ltd. 
 HT SC No. 195 
 Post Box No. 2547/15 
 Rajapalayam Road 
 Virudhunagar ï 626 102. 
 
63. M/s. Sri Rammohan Textiles  
 HT SC No. 203 
 380/1, K. Thottiapatti Road 
 Kothankulam Village 
 Rajapalayam ï 626 117. 
 
64. M/s. Raghul Spinning Mills  
 HT SC No. 292 
 3/191, A.Melapattam 
 Karisalkulamrajapalayam 
 Virudhunagar 626 110. 
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65. M/s. Vishnu Lakshmi Mills (P) Ltd. 
 HT SC No. 181 
 P.B. No. 7, Trichy Road 
 Sulur,  Coimbatore ï 641 402. 
 
66. M/s. Apollo Tyres Ltd. 
 HTSC No. 774 
 Sipcot Industrial Growth 
 Centeroragadam Village 
 Sriperumbudur Taluk. 
 
67. M/s. India Dyeing Mills (P) Ltd. 
 HT SC No. 69 
 S.F. No. 38 
 Sarkar Periya ï Agraharam 
 Bhavani Main Road 
 Erode 
 
68. M/s. SRF Ltd. 
 HT SC No. 1666 
 Plot No. K1, Sipcot Industries Area 
 Gummudipoondi 601 201. 
  

 .. Respondents 
(Thiru R.S. Pandiyaraj for R-1 

M/s. Sarvabhauman Associates for R-27 
on behalf of M/s/ Exide Industries Ltd. 

M/s.King & Partridge on behalf of 
M/s.Eicher Motrs Limited for 

R-8, R-13 and R-14) 
 

 
  Dates of hearing : 29-06-2021; 13-07-2021; 10-08-2021; 
      31-08-2021;  28-09-2021; 15-12-2021  
      and 11-01-2022 
 
  Date of Order : 22-03-2022 
  

 

The M.P.No.22 of 2021 came up for final hearing on 11-01-2022. The 

Commission upon perusing the affidavit filed by the petitioner, counter affidavit 



12 
 

filed by the respondents and all other connected records and after hearing both 

the parties passes the following:- 

ORDER 

1. Prayer of the Petitioner in M.P No. 22 of 2021:- 

The prayer of the petitioner in this petition is to d i rect  the 

Respondents to pay the Appl icant  a  sum of  Rs. 151,28,20,794/-

towards Cross Subsidy Charge for disqualification of captive status for the 

Financial Year 2019-2020, within a time to be fixed by the Commission and to 

declare that M/s.Suryadev Alloys & Power Private Limited, HTSC No. 

019104041976 EDC, Chennai North is not a Captive Generating Plant for the 

Financial Year 2019-20 and their captive users are liable to pay Cross 

Subsidy Surcharge for an amount of Rs.151,28,20,794/- for disqualification of 

Captive status.   

2. Facts of the Case:- 

 This petition has been filed to declare that M/s. Suryadev Alloys & Power 

Private Limited, HTSC No. 019104041976 EDC, Chennai North is not a Captive 

Generating Plant for the Financial Year 2019-20 and their captive users are liable 

to pay Cross Subsidy Surcharge for an amount of Rs.151,28,20,794/- for 

disqualification of Captive status.   
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3. Contentions of the Petitioner:- 

3.1. The present Miscellaneous Petition seeks to declare that M/s.Suryadev 

Alloys & Power Private Limited, HTSC No. 019104041976 EDC is not a 

Captive Generating Plant for the Financial Year 2019-20 and their captive users 

are liable to pay Cross Subsidy Surcharge for an amount of Rs.151,28,20,794/- 

for disqualification of Captive status. 

3.2. The Electricity Act, 2003 define the Captive Generating Plant under section 

2(8) as follows:- 

ñ2. (8). "Captive generating plant" means a power plant set up by any 
person to generate electricity primarily for his own use and includes a 
power plant set up by any co-operative society or association of 
persons for generating electricity primarily for use of members of such co-
operative society or association. 

3.3. In this connection, Section 42 of the Electricity Act, 2003 describes as 
follows:- 

42. Duties of distribution licensees and open access 

The State Commission shall introduce open access in such 
phases and subject to such conditions, (including the cross 
subsidies, and other operational constraints) as may be specified 
within one year of the appointed date by it and in specifying the 
extent of open access in successive phases and in determining the 
charges for wheeling, it shall have due regard to all relevant 
factors including such cross subsidies, and other operational 
constraints: 

Provided that such open access may be allowed before the cross 
subsidies are eliminated on payment of a surcharge in addition to 
the charges for wheeling as may be determined by the State 
Commission: 
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Provided further that such surcharge shall be utilized to meet the 
requirements of current level of cross subsidy within the area of 
supply of the distribution licensee: 

Provided also that such surcharge and cross subsidies shall be 
progressively reduced and eliminated in the manner as may be 
specified by the State Commission: 

Provided also that such surcharge shall not be leviable in case 
open access is provided to a person who has established a captive 
generating plant for carrying the electricity to the destination of his 
own use. 

Where any person, whose premises are situated within the area of 
supply of a distribution licensee, (not being a local authority 
engaged in the business of distribution of electricity before the 
appointed date) requires a supply of electricity from a generating 
company or any licensee other than such distribution licensee, 
such person may, by notice, require the distribution licensee for 
wheeling such electricity in accordance with regulations made by 
the State Commission and the duties of the distribution licensee 
with respect to such supply shall be of a common carrier 
providing non-discriminatory open access. 

Where the State Commission permits a consumer or class of 

consumers to receive supply of electricity from a person other 

than the distribution licensee of his area of supply, such 

consumer shall be liable to pay an additional surcharge on the 

charges of  wheel ing,  as may be speci f ied by the State 

Commission, to meet the fixed cost of such distribution licensee 

arising out of his obligation to supply.ò 

3.4. Further, the Tamil Nadu Electricity Regulatory Commission had issued 

Grid Connect ivi ty and Intra -State Open Access Regulations ð2014 

which reads as follows:- 
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23.Cross subsidy surcharge: 

(l)If open access facility is availed of by a subsidizing consumer of a 
Distribution Licensee, then such consumer, in addition to 
transmission and/or wheeling charges, shall pay cross subsidy 
surcharge as determined by the Commission. Cross subsidy 
surcharge determined on Per Unit basis shall be payable, on 
monthly basis, by the open access customers based on the actual 
energy drawn during the month through open access. The amount 
of surcharge shall be paid to the distribution licensee of the area of 
supply from whom the consumer was availing supply before 
seeking open access. 

3.5. In exercise of powers conferred by section 176 of the Electricity 

Act,2003 (Act 36 of 2003),  the Central Government issued rules for 

requirements of Captive Generating Plant and the same is called the 

Electricity Rules ï 2005 which is as follows: 

"3. Requirements of Captive Generating Plant: 

 
(1). No power plant shall qualify as a 'captive generating plant under 
Section 9 read with clause (8) of section 2 of the Act unless- 
 
(a). In case of a power plant ï 
 

(i) Not less than twenty six percent of the ownership is held by 
the captive user(s), and 

(ii) Not less than fifty one percent of the aggregate electricity generated 
in such plant, determined on an annual basis, is consumed for the 
captive use: 

Provided that in case of power plant set up by registered 
cooperative society, the conditions mentioned under paragraphs at (i) 
and (ii) above shall be satisfied collectively by the members of the co- 
operative society: 

Provided further that in case of association of persons, the captive user(s) 
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shall hold not less than twenty six percent of the ownership of the plant in 
aggregate and such captive user(s) shall consume not less than fifty one 
percent of the electricity generated, determined on an annual basis, 
in proportion to their shares in ownership of the power plant within a 
variation not exceeding ten percent; 

(b).  in case of a generating station owned by a company formed as 
special purpose vehicle for such generating station, a unit or units of such 
generating station identified for captive use and not the entire generating station 
satisfy (i.e.)the conditions contained in paragraphs (i) and (ii) of sub-clause 
(a) above including - 

 

Explanation:- 
1) The electricity required to be consumed by captive users shall be 

determined with reference to such generating unit or units in 
aggregate identified for captive use and not with reference to 
generating station as a whole; and 

2) The equity shares to be held by the captive user(s)in the 
generating station shall not be less than twenty six per cent of the 
proportionate of the equity of the company related to the 
generating unit or units identified as the captive generating plant. 

Illustration: In a generating station with two units of 50MW 
each namely Units A and B, one unit of 50MW namely Unit A 
may be identified as the Captive Generating Plant. The captive 
users shall hold not less than thirteen percent of the equity 
shares in the company (being the twenty six percent 
proportionate to Unit A of 50 MW) and not less than fifty one 
percent  of the electricity generated in Unit A determined on an 
annual basis is to be consumed by the Captive users. 

(2). It shall be the obligation of the captive users to ensure that 
the consumption by the Captive Users at the percentages 
mentioned in sub-clauses (a) and (b) of sub-rule( 1 )above is 
maintained and in case the minimum percentage of captive use 
is not complied with in any year, the entire electricity generated 
shall be treated as if it is a supply of electricity by a generating 
company. 

Explanation.- (1) For the purpose of this rule: 

a. "Annual Basis" shall be determined based on a financial year; 
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b. "Captive User" shall mean the end user of the electricity 
generated in a Captive Generating Plant and the term "Captive 
Use" shall be construed accordingly; 

c. "Ownership" in relation to a generating station or power plant 
setup by a company or any other body corporate shall mean the 
equity share capital with voting rights. In other cases ownership 
shall mean proprietary interest and control over the generating 
station or power plant; 

d. "Special Purpose Vehicle" shall mean a legal entity owning, 
operating and maintaining a generating station and with no other 
business or activity to be engaged in by the legal entity." 

3.6. From the above, it can be understood that the twin rules of "Ownership" 

and "Consumption" have to be satisfied as per the Electricity Rules-2005 in 

order to qualify as a Captive Generating Plant. If the status of a Captive 

generating plant is lost due to non-fulfillment of any one of the conditions or 

both, the entire electricity generated from such plant in a year shall be 

treated as a supply of  e lect r ic i t y by a  generat ing company.  In  such 

cases of  disqualification, Cross Subsidy Surcharge has to be levied for 

the entire adjusted units/consumed by the Users treating such consumption as 

though it was supplied by the respective Generating Plant, as per the 

proviso. 4 of Section 42 (2) of the Electricity Act, 2003 which clearly states 

that suchsurcharge shall not be leviable in case open access is provided to a 

person who has established a captive generating plant for carrying the electricity 

to the destination of his own use. 

3.7. The Commission issued R.A.No.7 of 2019 dated. 28.0 1.2020, wherein 
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the relevant portion which held as follows: 

'7.9.4. By 30thof April, all the generators shall furnish relevant data of 
generation, auxiliary consumption, consumption of captive users for 
each month of the preceding financial year in excel format as per 
Format V annexed, in hard and soft copies. The generators shall 
furnish details ofpaid up equity share capital with voting rights held by 
each captive user, and compliance under Rule-3 as per format 
enclosed. Documents to be furnished for annual verification of captive 
status are as follows: 

1. Documents stated inpara 7.4.4 

2. Statement in Format V [A and B] annexed to this procedure." 

3.8. Due to outbreak of COVID 19, the Commission issued SMP dated 

24.4.20 vide ref(3) which is stated below, 

"4.3 As required in the Procedure specified in the said 
R.A.no. 7 of 2019, under Para 7.9.4 of the Order, the CGPs 
are to submit the documents on their own by 30th April in 
regard to FY 19-2020; but in the meanwhile lock down has 
come into force. In view of this, the CGPs are permitted to 
furnish the documents, for the year 2019-20, within one 
month from the date of lifting of Lock down in their 
respective area; and the Licensee shall complete the 
verification process within three months from the date of 
receipt ofprescribed documents. For the year 2019-20, no 
separate notice, calling for the documents, will be issued 
by the Distribution Licensee. From the FY 2020-21, 
relevant documents shall be furnished as per para 7.9.4 of 
the said R.A.7of2019" 

3.9. Meanwhile TANGEDCO has filed miscellaneous petition to the 

Commission in MP 23 of 2020 in the matter of furnishing the documents by 

CGPs praying: 

"Seeking to issue suitable direction in SMP 1 of 2020 
dated 24.4.2020 to the captive Generators and the 
distribution licensee in the matter of submission/Collection 
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of documents for verification of CGP status in view of the 
relaxations provided by GOTN under various G.Os during 
the COVID lockdown period" 

 

3.10. Based on the above M.P., the Commission has ordered in daily order 

dated 29.9.2020 as below:- 

"Commission directed the Respondents to submit the relevant 

documents to TANGEDCO" 

3.11. Also, the Commission has ordered in daily order dated 13.10.2020 as 

below: 

"Commission directed the Respondents to submit their 

documents on or before 31st October, 2020 in accordance with the 

direction in R.A.No. 7 of 2019." 

3.12. Also the Commission has ordered in daily order dated 08.12.2020 as 

below:_ 

"Commission directed the Respondents to furnish the list of 

generators who have furnished particulars and further directed 

TANGEDCO to submit the updated list before 02.02.2021. The 

case is adjourned to 02.02.2021 for further hearing." 

3.13. Further, R.A.No.7 of 2019 states as below: 

"7.9.11. Failure to furnish data, the documents for the purpose of 

annual verification within the time frame affixed in this procedure for 

verification of CGP status would empower the Licensee determine 

the status of the plant with the available data with the Licensee." 

3.14. M/s. Suryadev Alloys & Power Private Limited, HTSC No. 

019104041976 has submitted the documents in Chennai North EDC on 

31.10.2020. Hence, CGP verification was carried out with: 
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i) the documents submitted by the generator at the time of 

obtaining captive wheeling approval; 

ii) the documents submitted by the generator pursuant to 

directions by the Commissionôs Order in R.A. No. 7 of 2019; 

and 

i ii) The documents downloaded from MCA website.  

 

3.15. The Generator M/s.Suryadev Alloys &Power Private Limited obtained 

captive wheeling approval for change incaptive users during March2019 by 

furnishing the certificate of CharteredAccountant given by M/s. MCAK & 

Associates, Chennai, dated 08.03.2019 with the details of % of Equity Share 

capital held by captive users as on08.03.2019for the period from 

28.03.2019 to 31.03.2019 & 01.04.2019 to31.03.2022 as detailed below:- 

 
No Class of 

Share 
holder 

Number of 
equity 
shares 

Value 
per 
equity 
share 
(Rs.) 

Amount of 
equity share 
capital (Rs.) 

% of 
holding 
in equity 
share 
capital 

Number of 
voting 
rights 

% of 
holding 
in voting 
rights 

1 Captive 
Users 

38,263,475 10 382,660,074 62.41% 64,521,355 71.48% 

2 Others 23,048,356 10 230,483,560 37.59% 25,737,556 28.52% 

 Total 61,311,831  613,143,634 100.00% 90,258,911 100.00% 

 

3.16.      The MOA of M/s. Suryadev Alloys &Power Private Limited as 

submitted by the generator pursuant to directions by the Commission  in 

order No. R.A.No. 7 of 2019 has been verified. The liability clause of 

the MOA of M/s. Suryadev Alloys & Power Private Limited states as below:- 



21 
 

V. ** The Authorised Shae Capital of the Company is Rs.80,00,00.000 
(Rupees Eight Crores Only), divided into 7,98,00,000 (Seven 
Crore Ninety Eight Lakhs) Class B Equity Shares of Rs.10/- 
(Rupees Ten) each and 2,00,000 (Two Lakh) Class C Equity 
Shares of Rs.10/- (Rupees Ten) each, with a power to increase 
or reduce the capital to consolidate and divide any of its shares 
or any of them into shares of smaller amount, to issue any new 
shares with such preferential deferred or special conditions or 
rights or privileges attaching thereto to subject the same to 
such conditions or frights or privileges attaching thereto to 
subject the same to such restrictions, limitations or conditions 
and to vary, modify or abrogate any such rights, privileges or 
conditions in such manner as may be permitted by the 
Companies Act 2013 and as the Company deems fit and 
necessaryò. 

 

3.17. From the above, it is clear that the Authorized Share capital of M/s. 

Suryadev Alloys & Power Private Limited is Rs.80,00,00,000/ - 

divided in to 7,98,00,000 Class B Equity Shares of Rs.10/- each and 

2,00,000 Class C Equity Shares of Rs.10/- each. 

 

3.18. The AOA of M/s. Suryadev Alloys &Power Private Limited States about 

the classes of shares as detailed below: 

"Change in Control" with reference to a Class "13" & Class "C" Shareholders 
shall mean (I) a merger, acquisition, sale of voting control or other business 
combination with respect to such Class "B" & Class "C" Shareholders such 
that the shareholders (of such Class "B" & Class "C" Shareholders) who 
hold more than 50 % of the voting power in such Class "B" & Class "C" 
Shareholders prior to the date of such transaction would no longer hold 
more than 50 % of the voting power following the completion of such 
transaction or, in the case of a merger or any other business combination , 
more than 50% of the voting power of the acquiring or surviving corporation 
and/or (ii) the sale of all or substantially all of the assets of such Class "B" 
& Class "C" Shareholders; 

Class "B" Equity Shares; shall mean equity shares carrying voting rights. All 

the shareholders of this classes will be entitled to share in the dividend 
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allocated to Class B equity shares, in proportion to their shareholding. Class B 

equity shares shall also be issued to persons who have entered into Power 

Supply Agreement. 

Class "B" Shareholder means a Member of the Company holding one or 

more Class "B" Equity Shares. 

Class "C" Shareholder means a Member of the Company holding one or 

more Class "C" Equity Shares 

Class "C" Equity Shares shall meanequity shares carrying differential rights as 
to voting and/or dividend as may be prescribed by the terms of issue of 
such shares. All the shareholders of this class will be entitled to share in 
the dividend allocated to Class "C" equity shares, in proportion to their 
shareholding. Class "C" equity shares shall only be issued to persons who have 
entered into Power Supply Agreement. 

CLASSES OF SHARE CAPITAL 

11.  The Board shall issue, offer and allot Class "B" Equity Shares also 

to person who haveentered into a Power Supply Agreement along with the 

Other Parties & Class "C" Equity Shares only to persons who have entered 

into a Power Supply Agreement with the Company agreeing to consume power 

from the Power Plant operated by the Company and they shall be subject to 

the obligations and entitled to the following rights, besides the rights that are 

provided under the Act except to the extent where the Articles proscribes 

certain rights as against the rights available under the Act, the provisions of 

the Articles will Prevail. 

11.1. The shareholding of the Class B&. Class C Captive Power 
Consumers "Will be as per the Electricity Rules 2005 as may be amended 
from time t0 time, Class "B" & Class "C" Shareholders are the Consumer 
subject to the discretion of the Board of Directors of the Company who may 
resolve to issue shares to the Consumer lesser or more be ensured either 
by way of issue of further Class "B" & Class "C" Equity Shares to the Class 
B & Class C Shareholders by the Company or transfer of Class "B" & Class 
"C" Equity Shares to/from the Class B& Class "C" Shareholders from/to any 
person nominated by the Company ('the Nominated Person"). 

11 .2  Every Class ñBòShareholder present in person at it General Meeting will 

have one vote onevery proposal on show of hands. 
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11.3    The Class "B" & Class "C" Shareholders shall irrevocably appoint Mi. 

Mukesh Agarwal or the current Managing Director as its authorized 

representative to attend and vote at all general meetings of shareholders of the 

Company on behalf of the Consumer. 

11.3  Class "B" & Class "C" Shareholders shall be entitled only for par 
value for the shares in the event of winding up or in the event of purchase 
of shares either by the Company or the Nominated Person or by another 
Class "B" & Class "C" equity shareholders for any reason/s mentioned in 
these Articles whether on account of a discretion / decision of the Board 
and or under the Act. 
 
12 Class "B" Equity Shares shall have all rights but that are usually available to  
equity shares and shall be further entitled to the rights provided hereinafter, 
besides the rights available under the Act, except to the extent where the Articles 
prescribes certain rights as against the rights available under the Act, the 
provisions of the Articles will prevail. 

12.1   Every Class "B" Equity Shareholder will have one Vote on every proposal 
on show of hands. Class "B" Equity Shareholder may appoint a proxy who shall 
be eligible to the same voting rightsas the original shareholder on a poll. 

 
12..2.  Every Class "C" Equity Shareholder shall be entitled to one vote in respect of  
every resolutionwhich is put to vote on show of hands at a general meeting. In ease 
a resolution is put to vote on a. poll at a general meeting0 every Class "C" Equity 
share holder shall be entitled to 333 (Three hundred thirty three) votes for every 
Class "C" Equity share held by them. 

12.3    Class "C" Shareholder will have differential tights on the company on 
payment of Dividend as perArticle 47.3 of the Articles hereunder 

VOTING 
  
27.Every member of the Company and holding any Equity, shares of the 
Company shall have aright to vote on every resolution placed before the Company 
and his voting right on poll shall be in proportion to the number of votes in the 
equity shares held by him 
 

From the above extract, the following points are reiterated: 
 

i) There are 2 classes of Equity Shareholders, namely Class 

B Share holder and Class C Shareholder. 
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ii) Every Class "B" Equity shareholder present in person at a 

General Meeting will have one vote on every proposal on 

show of hands. 

iii) Every Class "C" Equity shareholder shall be entitled to 

one vote in respect of every resolution which is put to 

vote on show of hands at a general meeting. In case a 

resolution is put to vote on a poll at a general meeting, 

every Class "C" Equity Shareholder shall be entitled to 

333 votes for every Class "C" Equity share held by them. 

iv) But  the c lause 11.2 s ta tes that  the Class "B"  

Shareholders and Class "C" Shareholders shall 

irrevocably appoint Mr. Mukesh Agarwal or the 

current  Managing Di rector  as i ts  author ized  

representative to attend and vote at all general 

meetings of shareholders of the company on behalf of 

the consumer. 

 
3.19. As per section 3 (1) in The Electricity Rules,2005, 
 

"Requirements of Captive Generating Plant. - 

(1) No power plant shall qualify as a 'captive generating plant' under 

section 9 read with clause (8) of section 2 of the Act unless- 

 
(a) in case of a power plant - 

(i) not less than twenty six percent of the ownership is 
held by the captive user(s), and 

(ii) not less than fifty one percent of' the 
aggregate electricity generated in such plant, 
determined on an annual basis, is consumed for the 
captive use: 

 

Provided that in case of power plant set up by registered 

cooperative society, the conditions mentioned under 

paragraphs at (i) and (ii) above shall be satisfied 

collectively by the members of the cooperative society. 
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Provided further that in case of association ofpersons, the 

captive user(s) shall hold not less than twenty six percent 

of the ownership of the plant in aggregate and such captive 

user(s) shall consume not less than fifty one percent of the 

electricity generated, determined on an annual basis, in 

proportion to their shares in ownership of the power plant 

within a variation not exceeding ten percent; 

(b) in case of a generating station owned by a company formed as special 

purpose vehicle for such generating station, a unit or units of such 

generating station identified for captive use and not the entire generating 

station satisfy (s) the conditions contained in paragraphs (i) and (ii) of sub-

clause (a) above including - 

Explanation: - 

(1) The electricity required to be consumed by 
captive users shall be determined with reference 
to such generating unit or units in aggregate identified 
for captive use and not with reference to generating 
station as a whole,and 

(2) the equity shares to be held by the captive user(s) in 
the generating station shall not be less than twenty six per 
cent of the proportionate of the equity of the company 
related to the generating unit or units identified as the 
captive generating plant". 

3.20. Further, as per the Electricity Rules 2005, the term ownership is defined 
as, 

xxx 

"ownership" in relation to a generating station or power 

plant set up by a company or any other body corporate shall 

mean the equity share capital with voting rights. 

xxx 

Butwith reference to clause 11.2 of Articles of Association of M/s. 

SuryadevAlloys & Power Private Limited, it is stated that Class "B" 
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shareholders &Class ñC" shareholders of the company shall irrevocably appoint 

Mr.Mukesh Agarwal or the current Managing Director as its authorized 

representative to attend and vote at all the general meetings of shareholders of 

the company on behalf of the consumer. 

3.21. Further, Section 106(3) of the Companies act, 2013 is extracted as 
follows: 

 
"(3) On a poll taken at a meeting of a company, a member 
entitled for more than one vote, Or his proxy, where allowed, or 
other person entitled to vote for him, as the case may be, 
need not, if he votes, use all his votes or cast in same way all 
the votes he uses." 

Sub-section (3) of section 106 which pertains to voting by poll provides that a 

member need not use all his votes in a uniform manner while voting on a poll. It 

entitles a member to exercise his voting right partly in favor of the motion or 

partly against or in any other manner as he wishes to exercise. Further, the 

member need not use all his votes. This right is available in case of poll 

irrespective of whether the member is casting vote himself or through proxy or 

through any other person. However, this right is not available in case of voting by 

show of hands as a member since on a show of hands; every member 

present in person shall have one vote; whereas on a poll, the voting rights of 

members shall be in proportion to his share in the paid-up equity share capital of 

the company. 

3.22. In taking a vote by show of hands, the duty of the Chairman unless 
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the Articles otherwise provide, is to count the hands held up and to declare 

the resolution accordingly, without regard to the number of votes that a 

member possesses and without regard to proxies, whether held by member 

for other members or by non-members for members. 

3.23. The AoA of M/s. Suryadev Alloys & Power Private Limited, only refers 

to voting by show of hands, which would take into consideration votes by the 

number of members present and not by the number of members it represents. 

                     12.1 Every Class ñBò Equity Shareholder will have one Vote on 

every proposal on show of hands, Class ñBò Equity 

Shareholder may appoint a proxy who shall be eligible to 

the same voting rights as the original shareholder on a poll. 

                     12.2 Ever Class ñCò Equity Shareholder shall be entitled to one 

vote in respect of every resolution which is put to vote on 

show of hands at a general meeting.  In case a resolution is 

put to vote on a poll at a general meeting, every Class ñCò 

Equity share holder shall be entitled to 333 (Three hundred 

thirty three) votes for every Class ñCò Equity share held by 

them. 

Hence, the irrevocable appointment of Mr. Mukesh Agarwal will make redundant 

the voting rights, since only Mr. Mukesh Agarwal's one vote in show of hands would 

be counted, deeming the voting rights otiose, and thus, not meeting the "ownership" 

requirement which mandates voting rights to be held by the equity shareholders. 

3.24. It is seen that mandating every equity shareholder to irrevocably 
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appoint a representative is akin to prohibiting a member from 

exercising his voting right and is thus not meeting the 'ownership' 

criteria as defined under Rule 3. Hence the captive users of M/s. 

Suryadev Alloys & Power Private Limited's generating plant has lost 

the 'ownership' criteria as per Electricity Rules 2005. 

3.25. There is in-house consumption by MIs. Suryadev Alloys & Power Private Limited; 

the shareholding held by Mr. Mukesh Agarwal is verified. The shareholding by 

Promoter & Promoter Group arrived as per list of shareholders as on 3 1.03.2019 

submitted by the Director of M/s. Suryadev Alloys & Power Private Limited and 

as on 31.03.2020 as furnished by CS V. Ramasubramanian, Chennai dated 

06.10.2020 is as follows:- 

As on Amount of Paid up Equity share Caital  
held by Promoter & Promoter Group (Rs.) 

Total paid up 
Equity Share 
Capital of M/s. 
Suryadev 
Alloys and 
Power Private 
Limited (Rs.) 
(Y) 

% of holding 
by Promoter & 
Promoter 
Group in Total 
Paid up Equity 
share capital 
(X/Y) 

Class B Class C Total (X) 

31.03.2019 29,99,12,110 85,560 29,99,97,670 61,31,18,310 48.93% 

31.03.2020 38,01,97,410 2,50,660 38,04,48,070 70,35,60,730 54.07% 
 

 

3.26. Therefore, from the above, it is clear that the shareholding of MIs. 

Suryadev Alloys & Power Private Limited by Promoter & Promoter group is 

48.93% &54.07% as on 31.03.2019 & 31.03.2020 and holds 'Ownership' 
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respectively. 

 

3.27. Without prejudice to the above, the verification of Energy Consumption 

Criteria on an annual basis is as follows: 

1 Total Generated units of a generating plant / 

Station identified for captive use 
933,241,103 

2 Less Auxiliary Consumption in the above in 

units 
0 

3 Net units available for captive consumption 
(Aggregate generation for captive use) 

933,241,103 

4 51% of aggregate generation available for 
captive consumption in units 

475,952,963 

5 Actual Adjusted / Consumed units by the 
captive users 

905,880,715 

6 Percentage of actual adjusted/consumed units 
by the captive users with respect to aggregate 
generation for captive use 

97.07% 

 

3.28. As the generating plant as a whole lost the captive status in terms 

of 'ownership' criteria, the consumption of MIs. Suryadev Alloys & Power 

Private Limited as submitted by the generator have been verified for 

consumption criteria, which is as below: 

 

1 Total Generated units of a generating plant / 

Station identified for captive use 

933,241,103 

2 Less Auxiliary Consumption in the above in 
units 

0 

3 Net units available for captive consumption 
(Aggregate generation for captive use) 

933,241,103 

4 51% of aggregate generation available for 
captive consumption in units 

475,952,963 
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5 Actual Adjusted I Consumed units by the 
captive users 

142,250,000 

6 Percentage of actual adjusted/consumed units 
by the captive users with respect to aggregate 
generation for captive use 

15.24 % 

3.29. It is clear that M/s. Suryadev Alloys &Power Private Limited has consumed 

only 15.24% of the total generation and hence, lost the 'consumption' criteria 

for its self-consumption for FY 2019-20. 

 

3.30. Since "Ownership" criteria for the generating plant as a whole and 

"Consumption" criteria for self-consumption have not been fulfilled, M/s. Suryadev 

Alloys & Power Private Limited has lost the captive status for Financial year 2019-

20. Hence, having lost CGP status for 2019-20, the Captive users who are also the 

owners of the said plant to the extent of their 'ownership' holding are liable to 

pay the Cross Subsidy Surcharge as detailed below as per Tariff Order in 

T.P.No.1 of 2017 dated. 11.08.2017: 

For FY 2019-2020 

Total adjusted units in the Financial year 2019-2020= 905,880,715 units  

Cross Subsidy Surcharge applicable for Industrial services = Rs. 1 .67/unit  

Total Cross Subsidy payable by Captive users FY 2019-20 

=Rs.151,28,20,794/- 

3.31. As the conditions of the captive status is not fulfilled, the user's 
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liability on CSS dues provisionally, to be remitted is arrived as 

Rs.151,28,20,794/- (Rupees One Hundred and Fifty One Crore Twenty 

Eight Lakhs Twenty Thousand Seven Hundred and Ninety Four only) for 

FY 2019-20. The user wise adjustment details along with the amount of Cross 

Subsidy Surcharge liability is detailed below:- 

FY 2019 -20 

No. Name of the Captive 
User 

Tar
iff  

HT 
SC 

EDC Adjusted 
Units 

CSS 
Rate 
per 
unit 
(Rs.) 

Provisional 
CSS to be 
payable by the 
captive User 
(Rs.) 

1 Akshara Industries 
Ltd 

IA 1779 Chennai 
North 

4,683,108 1.67 78,20,790 

2 Aland Spinners Pvt 
Ltd. 

IA 356 
Mettur 47,860 4,747,860 1.67 

79,28,926 

3 Appollo Tyres Ltd IA 774 Chengalpe
tu 

96,166,634 1.67 16,05,98,278 

4 Arupadai 
Arulmurugan 
Spinners Pvt. Ltd. 

IA 316 
Mettur 4,865,208 1.67 81,24,897 

5 Balaji Rubber 
Industries Pvt. Ltd. 

IA 317 
Namakkal 3,884,239 1.67 64,86,680 

6 C R Textile Mills Amit 
Parasrampuri partner 

IA 150 
Namakkal 1,866,132 1.67 31,16.440 

7 Dindigul Steel Rolling 
Mills (P) Ltd. 

IA 196 
Dindigul 7,982,393 1.67 1,33,30,596 

8 Eastman Spinning 
Mills Pvt Ltd. 

IA 181 
Dindigul 15,986,755 1.67 2,66,97,381 

9 Eastman Spinning 
Mills Pvt Ltd. 

IA 257 
Dindigul 18,138,516 1.67 3,02,91,322 

10 Eicher Motors Ltd. IA 979 Chengalpe
tu 

33,743,330 1.67 5,63,51,361 

11 Eicher Motors Ltd. IA 1048 Chennai 
North 

7,778,070 1.67 1,29,89,377 

12 Eicher Motors Ltd. IA 1212 Chengalpe
tu 

26,712,615 1.67 4,46,10,067 

13 Easwar Rubber 
Products Pvt. Ltd. 

IA 238 
Namakkal 3,638,240 1.67 60,75,861 

14 Exide Industries 
Limited 

IA 216 
Krishnagiri 28,194,608 1.67 4,70,84,995 
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15 Ganesa Rubber 
Reclaimers 

IA 392 
Palladam 249,030 1.67 4,15,880 

16 GBR Metals Pvt. Ltd. IA 1812 Chennai 
North 

16,588,438 1.67 2,77,02,691 

17 GMB Textiles Mills 
India Limited 

IA 217 
Erode 5,654,702 1.67 94,43,352 

18 India Dyeing Mills (P) 
Ltd. 

IA 69 
Erode 18,333,159 1.67 3,06,16,376 

19 Indus TMT Industries 
Ltd. 

IA 336 
Krishnagiri 11,084,440 1.67 1,85,11,015 

20 J S Auto Cast 
Foundry India Pvt. 
Ltd. 

IA 329 
Coimbator
e North 

28,581,394 1.67 4,77,30,928 

21 Jayanachar Textile 
Mills (P) Ltd. 

IA 195 Virudhuna
gar 

4,496,250 1.67 75,08,738 

22 Jayasakthi Casting 
India pvt. Ltd. 

IA 433 
Erode 17,611,467 1.67 2,94,11,150 

23 K L Concast Pvt ltd. IA 1868 Chennai 
North 

4,764,780 1.67 79,57,183 

24 K L Concast Pvt ltd. IA 1914 Chennai 
North 

19,934,039 1.67 3,32,89,846 

25 KLRF Ltd, Unit Eltex 
Super Castings 

IA 396 Coimbator
e North 

8,022,106 1.67 1,33,96,917 

26 KMP Spinners Pvt 
Ltd. 

IA 301 
Mettur 166,516 1.67 2,78,C82 

27 M C P Steel And 
Alloys (P) Ltd. 

IA 346 
Palladam 15,400,020 1.67 2,57,18,C33 

28 Meenakshi Agro and 
Flour Mill (P) Ltd. 

IA 318 
Salem 2,327,913 1.67 38,87,615 

29 Meenakshi 
Udyog(indla) Pvt 
Ltf., 

IA 
302 Krishnagiri32,696,871 32,696,871 1.67 ,77 

5,46,03,775 

30 Mil Steel and Power 
Ltd 

IA 187
5 

Chennai 
North 9,665,668 

9,665,668 1.67 
1,61,41,666 

31 Mothi Soinner Pvt 
Ltd 

IA 
373 Mettur 7,358,95 7,358,959 1.67 

1,22,89,462 

32 Nachair Spinning 
Mills Pvt. Ltd. 

IA 
96 

Virudhuna
gar 

8,693,555 1.67 1,45,18,237 

33 Perumal Spinning 
Mills Pvt Ltd 

IA 
159 Salem 5,551,966 1.67 92,71,783 

34 Ponneri Steel 
Industries 

IA 149
9 

Chennai 
North 

14,166,529 1.67 2,36,58,104 

35 R. K. Steel 
Manufacturing 
Company Pvt Ltd 

IA 
178
8 

Chennai 
West 3,855,520 1.67 64,38,718 

36 Raghul Spinning 
Mills, Partner, P. 

IA 
295 

Virudhuna
gar 3,590,302 1.67 59,95,804 
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Deveraj 

37 Rajalakshlmi 
Spinners Pvt Ltd 

IA 
91 

Virudhuna
gar 

8,343,806 1.67 1,39,34,156 

38 Ranger Cotton Mills 
(INDIA) Pvt Ltd 

IA 
119 Gobi 4,801,401 1.67 80,18,340 

39 Sakthi Auto 
AncIllary Pvt Ltd 

IA 
228 

Coimbator
e North 

23,657,872 1.67 3,95,08,646 

40 Sakthl Steel 
Industries Limited 

IA 
324 

Kanchipur
am 

7,109,100 1.67 1,18,72,197 

41 Santhi Processing 
Unit Pvt Ltd 

IA 
357 Mettur 3,657,263 1.67 61,07,629 

42 Santhi Processing 
Unit Pvt Ltd 
 

IA 
370 Mettur 6,669,491 1.67 1,11,38,050 

43 SICGILSOL Gases 
Pvt Ltd 

IA 
114 Tanjore 13,304,100 1.67 2,22,17.847 

44 Silver Spring 
Spinners India P'vt 
Ltd 

IA 
174 

Virudhuna
gar 

4,321,968 1.67 72,17,687 

45 Sonai Irons 
Industries Pvt Ltd 

IA 
354 Krishnagiri 3,252,051 1.67 54,30,925 

46 Sonal Irons 
Industries Pvt Ltd 

IA 
535 Krishnagiri 7,709,942 1.67 1,28,75,603 

47 Sonai Vyapar 
Private Limited 

IA 
202 Salem 15,298,361 1.67 2,55,48,253 

48 Sree Jagathguru 
Textiles Mills (P) Ltd 

IA 
422 Palladam 15,410,156 1.67 2,57,34,961 

49 Sree Rajasekar 
Spinning Mills Pvt 
Ltd 

IA 
134 

Virudhuna
gar 

4,945,095 1.67 82,58,369 

50 Sree Rengaraj Steel 
and Alloys (P) Ltd 

IA 
136 Salem 12,768,734 1.67 2,13,23,786 

51 
SRF Limited 

IA 126
3 

Chennai 
North 

40,075,501 1.67 6,69,26,087 

52 
SRF Limited 

IA 166
6 

Chennai 
North 

2D,974,399 1.67 3,50,27,246 

53 Sri Balambike 
Textile Mills (P) Ltd 

IA 
93 Gobi 11,211,013 1.67 1,87,22,392 

54 Sri Rammohan 
Textiles 

IA 
203 

Virudhuna
gar 

5,979,576 1.67 99,85,892 

55 Sri VenKateshwara Steel Industries 
Partner P. Shiva 
Kumar 

IA 

84 Salem 2,516,339 1.67 42,02,286 

56 5SF Plastics India 
(P) Ltd 

IA 
220 Krishnagiri 11,896,588 1.67 1,98,67,302 

57 Sugaprlya Paper & 
Boards Pvt Ltd 

IA 
147 

Virudhuna
gar 

3,073,951 1.67 51,33,498 
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58 Sundaram Brake 
Linings Ltd 

IA 
83 

Virudhuna
qar 

5,225,966 1.67 87,27,363 

59 Sundaram Brake 
Linings Ltd 

IA 
153 

Virudhuna
gar 

4,054,368 1.67 67,70,795 

60 Sundaram Brake 
Linings Ltd 

IA 
826 

Changalpe
ttu 

3,781,235 1.67 63,14,662 

61 Sundaram Brake 
Linings Ltd 

IA 128
2 

Channal 
West 

4,447,012 1.67 74,26,510 

62 Suryadev Alloys & 
Power Private 
Limited 

IA 
197
6 

Channel 
North 

142,250,,000 1.67 
23,75,57,500 

63 Thanga Prataph 
Spinning Mills (P) 
Ltd 

IA 
143 

Virudhuna
gar 

3,453,762 1.67 
57,67,783 

64 Thangavelu Fabrics 
Pvt Ltd 
 
 

IA 

240 Mettur 2,152,916 1.67 

35,95,370 

65 The Arasan 
Aluminium 
Industries (P) Ltd 

IA 
55 

Virudhuna
gar 

3,355,848 1.67 
56,04,266 

66 V.V. Iron & Steel 
Company (P) Ltd 

IA 
262 Tucticorin 6,234,516 1.67 

1,04,11,642 

67 IVishnu Lakshmi 
Mills (P) Ltd 

IA 
181 

Coimbator
e Metro 

6,767,051 1.67 
1,13,00,975 

Grand Total 905,880,715  1,51,28,20,794 
 

3.32. The show-cause notice dated 06.02.2021 has been issued by the 

Superintending Engineer/North Chennai EDC wherein it has been requested to 

show cause within 15 days from the date of receipt of this intimation on 

disqualification of the captive status, the Respondent, thecaptive 

generators/users shall inform/reply Respondent's concurrence to 

disqualification for FY 2019-20 & response thereto (or) Respondent's 

objection to such disqualification & consequential dues to be remitted. If no 

information/reply is received on or before 21.02.2021, it will be construed that 

Respondent has no reply to furnish &Respondent has accepted to pay the 
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amount of Rs.151,28,20,794/- (Rupees One Hundred and Fifty One Crore Twenty 

Eight Lakhs Twenty Thousand Seven Hundred and Ninety Four only)to 

TANGEDCO and further action as per R.A.No.7 of 2019 dated 28.01.2020 

will be taken by TANGEDCO. 

3.33. The Respondent furnished their reply to show cause notice on 

21.02.2021, wherein the Respondent has stated as follows. 

The Show cause notice (SCN) suffers the following details: 
 

a- The Respondent has stated that the SCN is in clear violation of Law 
and it is dispute with the orders of the Hon'ble APTEL, Appeal 
number 131 of 2020. 

b- The Respondent states that verification of CGP Status with Rules of 
Proportionality for their CGP which is an Operating Non ðSPV 
Company is illegal. 

c- The Respondent states that M/s. Suryadev Alloys & Power Private 
Limited satisfies the "ownership" criteria for the FY 2019-2020. 

d- The Respondent raises a contention regarding whether SCN is 
maintainable in law or not. 

 

3.34. An averment was made by the Respondent regarding Appeal No. 131 of 

2020 before the Hon'ble APTEL mentioned in the reply to the SCN, stating 

that the SCN dated 06.02.202 is primarily not maintainable as the whole 

matter is being challenged. Further, the Respondent has stated that in Appeal 

No. 179 of 2020 before the Hon'ble APTEL had ordered that no coercive 

action should be initiated. The Petitioner submits that in Appeal No. 131 

of2020 before the Hon'ble APTEL, no Stay order was granted to prevent 

the Petitioner from proceeding with the verification of CGP status.  In 
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Appeal No. 179 of 2020, the Honôble APTEL had not passed any order in 

this regard and had ordered the appellant to furnish the details regarding 

captive consumption of the member for determining the captive status of 

captive consumer to Respondent- TANGEDCO and directed TANGEDCO to 

place its stand on the decision, action or proceeding taken. Regarding 

averment made by Respondent, the Hon'ble APTEL only 

stated/observed that "We hope, meanwhile, no coercive action will be 

initiated". Mere following of procedure mentioned in R.A. 7 does not amount to 

violation of law and this cannot be considered as a Coercive action. 

3.35. To deny the averments made by the Respondent regarding verification of 

CGP with Rule of Proportionality for their CGP which is an Operating NonSPV 

Company as illegal. In this connection, it is respectfully submitted that if the 

CGP is held by a person it is sufficient that the person consumes not less than 

51% of the aggregate electricity generated in such plant. In case the plant is 

owned by a registered cooperative society then all the members together 

have to collectively consume 51% of the aggregate electricity generated. This 

exemption has not been given for any other category of CGPs in the 

Electricity Rules, 2005. In case the CGP is owned by more than one user, they 

shall hold not less than 26% of the ownership of the plant in aggregate and 

shall consume not less than 51% of the electricity generated in proportion to 

their shares of the ownership of the plant within a variation not exceeding ± 

10%. Hence, the contention of the Respondent is not acceptable one. 



37 
 

3.36. The averment raised by Respondent is that M/s. Suryadev Alloys & 

Power Private Limited satisfies the "ownership" criteria for the FY 2019-2020, 

Section 106(3) of the Companies act, 2013 is extracted as follows: 

"(3) On a poll taken at a meeting of a company, a member entitled 

for more than one vote, or his proxy, where allowed, or other 

person entitled to vote for him, as the case may be, need not, if 

he votes, use all his votes or cast in same way all the votes he 

uses.ò 

 

3.37. The Sub-section (3) of section 106 which pertains to voting by poll 

provides that a member need not use all his votes in a uniform manner while 

voting on a poll. It entitles a member to exercise his voting right partly in favor 

of the motion or partly against or in any other manner as he/she wishes to 

exercise. Further, the member need not use all his votes. This right is 

available in case of poll irrespective of whether the member is casting vote 

himself or through proxy or through any other person. However, this right is not 

available in case of voting by show of hands as a member since on a show of 

hands, every member present in person shall have one vote; whereas on a 

poll, the voting rights of members shall be in proportion to their respective 

share(s) in the paid-up equity share capital of the company. 

3.38. In taking a vote by show of hands, the duty of the Chairman unless the 

Articles otherwise provide, is to count the hands held up and to declare the 

resolution accordingly, without regard to the number of votes that a 
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member possesses and without regard to proxies, whether held by member 

for other members or by non-members for members. 

3.39. The AoA herein, only refers to voting by show of hands, which would 

take into consideration votes by the number of members present and not by the 

number of members it represents. Hence, the irrevocable appointment of Mr. 

Mukesh Agarwal will make redundant the voting rights, since only Mr. Mukesh 

Agarwal's one vote in show of hands would be counted, deeming the voting 

rights otiose, and thus, not meeting the "ownership" requirement which 

mandates voting rights to be held by the equity shareholders. 

3.40. Even in the event that the Company chooses to vote by poll, a reading of 

Section 106(3) of the Companies Act, 2013 shows that a Company is 

permitted for a designated person to be appointed as arepresentative on 

behalf of the equity shareholders to vote on their behalf. While so, AoA 

provides that the equity shareholders with voting rights to irrevocably appoint a 

designated individual, one Mr.Mukesh Agarwal, as the authorized 

representative to attend and vote at all general meetings of shareholders of 

the Company. 

3.41. The Companies Act, 2013 only permits the equity shareholders to 

nominate a proxy or a representative to cast the vote while the AoA takes away 

the choice of the equity shareholder by mandating the nomination of the 

representative. Thus, in true sense depriving the equity shareholders of the right 

to vote. Therefore, even in the event of voting by poll, the criteria of 
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"ownership" is not met with the equity shareholders being denied a right to vote. 

3.42. AoA, is in violation of Section 106(2) of the Companies Act, 2013 which 

reads as follows- "A company shall not, except on the grounds specified  in sub-

section (1), prohibit any member from exercising his voting right on any other 

ground. "As per Section 6 of the Companies Act, 2013, the  provisions of  

the Act shall  have effect notwithstanding anything contrary contained in 

the Articles of a company. Hence, anything contra stated in the AoA cannot 

be said to be in compliance of Rule 3. 

3.43. Mandating every equity shareholder to irrevocably appoint a representative 

is akin to prohibiting a member from exercising his voting right and is thus not 

meeting the 'Ownership' criteria as defined under Rule 3 apart from being in 

violation of the provision of the Companies Act, 2013. 

3.44. AOA takes away the economic rights of theequityshareholder. AOA 

seems only a colorable impression of compliance of Electricity Rules, 2005, 

while the same does not comply with the Rules in true sense. All are termed as 

'Consumer' and calling them as equity shareholders with differential voting 

rights is a sham since AOA takes away all rights and vests the same only with 

one person, Mr. Mukesh Agarwal. Unless offending Articles are amended, it 

cannot be said to meet the criteria for 'Captive Generating Plant'. 

3.45. With regard to averments raised by the Respondent that the Show Cause 

Notice is not maintainable in law and that the show cause notice has been 
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issued out of malafide intention to unnecessarily scare the captive users are 

all allegations which are false, wholly without any basis and based on 

surmises and conjectures. The Petitioner is acting in accordance with the 

provisions of the Act, the Rules and Regulations framed there under, read with 

orders passed by the Commission. 

 

4. Counter Affidavit filed on behalf of M/s. Eicher Motors Ltd.:- 

4.1. The Petitioner has filed the M.P. No. 22 of 2021 before this 

Commission seeking a declaration that M/s. Suryadev Alloys &Power Private 

Limited (1st Respondent) is not a Captive Generating Plant (CGP) for the 

Financial Year 2019-20 and for a consequent direction to the captive users, 

including this Respondent Company, to pay Cross Subsidy Surcharge for an 

amount of Rs.151,28,20,794/- due to 1st Respondent's alleged disqualification as 

a CGP. 

 

4.2. The Respondent company is one among the captive users of the 

1
st
Respondent and is drawing its contracted quantity of power by virtue of a 

Power Purchase Agreement dated 06.04.20 17 (PPA) with 1
st
Respondent. 

The PPA dated 06.04.2017 was modified and amended to cater to the 

increased power requirement of the Respondent Company on 07.03.2018, 

26.03.2019 and 10.03.2020. As per the PPA, 1
st
Respondent allocates the 

contracted quantity of 10.2 MW to the Thiruvottiyur Plant (1.1 MW); the 
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Oragadam Plant (5.5 MW) and Vallam Plant (3.6 MW). The Respondent 

Company had consumed the minimum contracted power quantity for the three 

Plants in the above locations during the Financial Year 2019-20 which is the 

relevant year for the above Petition. 

 

4.3. A Share Holders Agreement (SHA) was simultaneously 

executed with the PPA on 06.04.2017 for the following purpose: 

"2.2 PURPOSE. 

The object and purpose of this agreement is to enable EML to 
become a shareholder of SURYADEV and become a captive user 
and purchaser of part of power generated by SURYADEV equivalent to 
Contracted Quantity and thereby to enable SURYADEV comply with 
the provisions of the Electricity Act, 2003, relating to captive generation 
and consumption of power. Apart from the above EML do not have 
any other purpose for becoming a shareholder of 
SURYADEV.ò 

 

4.4. All arrangements inter se the Respondent Company and 1
st
Respondent 

should be considered against the above expressly stated purpose. Thus the 

Respondent Company subscribed to 3,000 Class 'C' Equity Shares with 

voting rights of the1
st
 Respondentunder the SHA on 06.04.2017. The 

Respondent Company subsequently also acquired 1,750 Class 'C' Equity 

Shares with voting rights on 01.12.2017 and 16,80,000 Class 'B' Equity 

Shares with voting rights on 01 .04.2019 and the SHA was accordingly 

amended on 01.12.2017 and on 01.04.2019. The PPA was also amended 
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to align with the above changes in shareholding of the Respondent 

Company. 

4.5. In view of the limited purposes of the SHA and the PPA, viz, to make 

the Respondent Company a captive user and to enable the 1
st
Respondent 

to comply with the provisions of the Electricity Act, 2003, and for 

convenience, the Respondent company has authorized and appointed 

Mr.Mukesh Agarwal to be its representative at all general meetings of the 

1
st
Respondent company. However, the appointment of Mr. Mukesh Aggarwal 

was not to affect any rights and obligations of the Respondent Company in the 

Equity Shares as may be noted from clause 3.7 of the SHA, which is 

reproduced below for ease of reference: 

"3.7 The Equity Shares to be held by EML shall have the rights and 
obligations that are set out in the Articles of Association of 
SURYADEV, as amended from time to time, however, such terms as set 
out in the Articles of Association of SURYADEV shall not either directly or 
indirectly affect the rights of EML to buy, as captive user, the power 
generated by SURYADEV or prejudicially affect the interest of EML in 
any manner." 

 

4.6. A proxy or representative of a shareholder is not a principal but an 

agent of the shareholder and is subject to the rules of agency under the 

Contract Act, 1872, notwithstanding any meaning attributed to the AOA 

of the 1
st
Respondent by the Petitioner. In any event, such an arrangement as 

claimed by the Petitioner does not exist between the Respondent Company 
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and the Pit Respondent as is evident from clause 5 of the SHA as amended 

on 01.04.2019. 

 

4.7. The Petition is frivolous and misconceived. It has also not taken 

into account the usual course of business that applies to a captive generating 

plant and independent captive users. As further stated in clause 13 

of the SHA ("Indemnity"), the above arrangements were solely on account of 

the acknowledgement of the situation that "SURYADEV agrees and 

acknowledges that EML has no role in running of its operations and conduct 

of its business." However, this is not to state that the Respondent 

Company's rights in respect of the Equity Shares were affected in any manner 

as can be noted from clause 3.7 of the SHA reproduced above. 

 

4.8. The Petition is an abuse of powers by the Petitioner. Its interpretation 

of the captive user arrangements and the above petition is an abuse of 

power and law and deserves to be dismissed with costs. Companies Act, 

1956, provided for two kinds of share capital, i.e. Preference Shares and 

Equity Shares (section 85) and section 86 thereof mandated companies 

to issue only the above two kinds of capital, viz. Equity Shares with voting 

and differential voting rights and Preference Shares. The same 

position continues under the Companies Act, 2013 and it is noteworthy 
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that section 47 of the Companies Act, 2013 unequivocally declares that 

every member holding equity share capital shall have a right to vote on 

every resolution placed before the company and his voting right on a poll 

shall be in proportion to his share in the paid up equity share capital of the 

company. 

 

4.9. The requirement of Rule 3 of the Electricity Rules, 2005, is to identify 

the genre of shareholders qualified to be owners of a company. As 

pointed out above, a Company has only two kinds of share capital - Equity 

Share capital with voting rights and Preference Share capital. If the 

Petitioner's interpretation in the Petition is accepted it will lead to the creation 

of a third kind of share capital - Equity Share capital without voting rights and 

will result in absurdity. 

4.10. Regulat ion 27 of  the AOA "VOTING" of  the 1 s tRespondent clearly 

provides as follows: 

"27. Every member of the Company and holding any Equity shares of 
the Company shall have a right to vote on every resolution placed 
before the company and his voting right on poll shall be in proportion to the 
number of votes in the equity shares held by him." 

 

4.11. The Petitioner has not referred to the above particular provision on 

voting. The conclusions of the Petitioner that the captive users have lost 

ownership in view of the appointment of Mr. Mukesh Agarwal as their 

representative is wholly misconceived and to unjustly enrich itself. 
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4.12. The interpretation of section 106 (3) of the Companies Act, 2013 is 

deliberately misleading. It may be noted under that sub-section that both a 

proxy and a representative (as in the instant case) need not cast their votes 

in the same way. Any voting by the representative shall always be 

subject to Regulation 27 of AOA reproduced above as well as clause 

3.7 (reproduced earl ier), 7 (d),  clause 9.9, among others. For 

convenience, clause 7 (d) and clause 9.9 of the SHA as amended on 01.04.20 

19 are reproduced for convenience: 

"7 (ci) Take all decisions in a conducive manner in order to meet the 
objectives and commitments under this Share Subscription and 
Shareholders Agreement and the Power Supply Purchase 
Agreement. Any decision of SURYADEV shall not adversely affect the 
right of CONSUMER to draw the Contracted Quantity of power as set 
out in the Power Supply Purchase Agreement." 

 

9.9.During the term of this Agreement, SURYADEV shall operate its 
business in compliance with all applicable laws and shall keep its licenses, 
registrations, approvals and permissions current, valid and in good 
standing to enable it discharge its obligations under applicable laws and 
also to its CUSTOMERS (including EML)." 

 

4.13. It is not liable for any user's liability on alleged Cross Subsidy Surcharge 

dues claimed by the Petitioner either provisionally or finally or any part thereof. 

The following adjustment details attributed to this Respondent 

Company in para 12 on account of Cross Subsidy Surcharge dues is outright 

denied for all the reasons stated above:- 
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No. Name of 
the 

Captive 
User 

Tariff HTSC EDC Adjusted 
Units 

CSS Rate 
unit (Rs.) 

Provisional CSS 
to be payable by 
the Captive User 

(Rs.) 

1 Eicher 
Motors 
Limited 

IA 979 Chengalpattu 33,743,330 1.67 5,63,51,361 

2 Eicher 
Motors 
Limited 

IA 1048 Chennai North 7,778,070 1.67 1,29,89,377 

3 Eicher 
Motors 
Limited 

IA 1212 Chengalpattu 26,712,615 1.67 4,46,10,067 

 11,39,50,805 

 

4.14. Without prejudice to the above, the 1stRespondent has indemnified the 

Respondent Company under the SHA as well as in the "UNDERTAKING FROM 

SURYADEV - OWNER OF CAPTIVE GENERATING PLANT" and in the 

unlikely event this Commission ultimately holds that this Respondent Company 

is liable for the Cross Subsidy Surcharge dues shown above or of any part of it or 

of any further amounts as such, then it is only the 1st Respondent who is liable 

for the same and accordingly seeks a direction to the 1st Respondent M/s. 

Suryadev Alloys & Power Private Limited for the same. 

 

4.15. The Respondent Company prays for dismissal of the above MP with 

exemplary costs. 

4.16. Without prejudice to the foregoing, the Respondent Company would now 

traverse the paragraphs of the MP and on behalf of the Respondent 

Company, denied all the allegations made in the MP except those that are 

specifically admitted herein at the outset. 
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4.17. The contents are part of documents submitted by the 1
st
Respondent 

for CGP verification process pursuant to directions byTNERC's order in R.A. 

No.7 of 2019. The statements of the Petitioner based on section 10 (3) 

of the Companies Act is misleading and also incorrect. Clause 12.1 and 

clause 12.2 reproduced by the Petitioner in para 9, p. 23, clearly shows that 

voting shall be either by show of hands or poll, it is therefore denied that the 

appointment of Mr. Mukesh Agarwal makes any voting rights of the captive 

consumers otiose and fails the "ownership" requirement. 

4.18. The exercise of verification of energy consumption by the Petitioner and 

substantiation only on the basis the consumption of the 1
st
Respondent alone 

at 15.24% is misleading and is denied entirely. The reasoning of the Petitioner 

has associated the alleged voting procedure undertaken by the1
st
 Respondent 

to allege that only the 1
st

Respondent is the owner and therefore the 

criterion for Self-Consumption stands unfulfilled and the status of Captive 

Generating Plant is lost for the year 2019-20. On the contrary, the allegation 

of "ownership" criteria being not met is incorrect and further the captive 

users have consumed 97.07% of the aggregate generation of power 

for the year 2019-20. As stated earlier, the appointment of a 

representative does not affect the voting rights of the captive users thereby 

affecting the "ownership" criteria of the CGP status of 1
st

Respondent. The 

1
st

Respondent has squarely met the twin requirement prescribed under the 
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Electricity Rules, 2005 in maintaining shareholding of the captive 

consumers (minimum 26%) and consumption level (minimum 51%). The 

Respondent Company is not liableto pay Cross Subsidy Surcharge (CSS) as 

alleged by the Petitioner. 

4.19. Itis once again emphasised that the AOA is in conformity with the 

Companies Act, 2013 and the ownership" is in conformity with the 

Electricity Act, 2003 and Electricity Rules, 2005. 

4.20. The Petitioner is not entitled to any reliefs including any direction or 

declaration as sought for. The above Petition deserves to be dismissed with 

costs. The   Commission to rely on the Undertaking from 1
st
Respondent 

dated 30.07.2020, PPA and SHA in the unlikely event this Commission 

ultimately holds that this Respondent Company is liable for any Cross 

Subsidy Surcharge dues. In such event, it is humbly submitted that it is only 

the 1
st
Respondent who is liable for the same under the indemnity 

agreements and the Undertaking and accordingly seeks a direction to the 

1
st
Respondent M/s. Suryadev Alloys & Power Private Limited for payment of 

any amounts as found due by this Commission on account of Cross Subsidy 

Surcharge to be paid to the Petitioner on this Respondent Company's behalf. 

4.21. This Respondent company is seeking the above direction to 

avoid multiplicity of proceedings and to direct 1
st
Respondent to indemnify the 

Respondent Company by payment to the Petitioner the amount of Rs. 
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11,39,50,805/- (55,63,51,361 + 1,29,89,377+ 4,46,10,067 for 3 plants) or any 

part of it or any further amounts towards Cross Subsidy Surcharge in the 

event this Commission disqualifies the 1
st
 Respondent from its CGP status for 

the year 2019-20. 

4.22. It is prayed that this Commission maybe pleased to dismiss the above 

MP filed by the Petitioner with exemplary costs and pass such other or further 

orders as this Commission may deem fit in the interest of justice. 

4.23. However, only in the event this Commission disqualifies the 

1stRespondent from its CGP status for the year 2019-20, it is also most humbly 

prayed that this  Commission may be pleased to direct the 1 stRespondent 

to indemnify M/s.Eicher Motors Limited by payment to the Petitioner the amount 

of Rs.11,39,50,805/- or any part of it or any further amounts as Cross Subsidy 

Surcharge as this Commission  ultimately find as due and owing to the Petitioner 

in respect of HT SC Nos. 979, 1048 and 1212 of M/s. Eicher Motors Limited and 

pass such other or further orders as this Commission may deem fit in the interest of 

justice. 

 

5. Counter Affidavit filed on behalf of M/s. Exide Industries Ltd. 

5.1. This Respondent Company is a manufacturer of the widest range of lead acid 

storage batteries in the world ranging from 2.5Ah to 20,600Ah capacity, to cover 

the broadest spectrum of applications ranging from the automotive, power, 

telecom, infrastructure projects, computer industries, as well as the railways, 
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mining and defence sectors. This Respondent has one of its plants located at 

Hosur, Tamil Nadu amongst other places in India. The Respondent Company 

has been one of India's most reliable brands, enjoying unrivalled reputation and 

recall. 

5.2. The Petitioner has filed the above M.P. No. 22 of 2021 before this 

Commission seeking a declaration that M/s.Suryadev Alloys & Power Private 

Limited (1st Respondent) is not a Captive Generating Plant (CGP) for the 

Financial Year 2019-20 and for a consequent direction to the captive users, 

including this Respondent Company, to pay Cross Subsidy Surcharge for a total 

amount of Rs.151,28,20,794/- arising on account ofthe 1stRespondent's alleged 

disqualification as a CGP. 

5.3. Before getting into the merits, I submit that it is necessary to examine 

whether  at  a l l the above pet i t ion f i led by TANGEDCO is  maintainable. 

The above Miscellaneous Petition filed by the Petitioner, in the above matter is 

exclusively based on the order of the Commission issued in RA No. 7 of 2019 

dated 28.0 1.2020 and prior to the passing of orders by Hon'ble APTEL in Appeal 

No. 131 of 2020 dated 07.06.2021. The Hon'ble APTEL has also delivered an order 

in a batch of 39 Appeals on 26.11.2021, which substantially alters the status of the 

matter of CGP verification. Above all, now the  Commission has also passed a 

Common Order on 07.12.2021, in a Batch of Review Petitions and Clarification 

Petition and therefore, this Common Order dated 07.12.2021 of the 
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Commission, also makes the entire matter of verification of CGP status fully 

modified and altered. Therefore, under the changed scenario, as explained above, 

the petition filed by the TANGEDCO does not have any merit for consideration and 

has become totally infructuous and hence, it has to be dismissed for all the above-

mentioned reasons. 

5.4. The Respondent Company is one among the captiveusers of the 1st 

Respondent and was drawing its contracted quantity of power by virtue of Power 

Purchase Agreements (PPA) of the year, 2014, 2016 and 2019 along with the 

Addenda thereto with the 1stRespondent. 

5.5.  In addition to the above, this Respondent had also entered into a 

Share Purchase Agreement (SPA) dated 19-4-2014 with the 1st Respondent 

for the sole purpose of enabling this Respondent to become a shareholder 

of the 1
st
 Respondent and become a captive user and purchaser of part of the 

power generated by it, equivalent to the contracted quantity and thereby to 

enable the 1
st
 Respondent to comply with the provisions of the Electricity Act, 

2003, relating to captive generation and consumption of power. Thus, the 

Respondent Company subscribed to 2,500 Class 'C' Equity Shares @ 

Rs.10/each of the 1
st

Respondent under the SPA on 19.04.2014. This 

Respondent Company since executed SPA with 1st Respondent 

Company vide dated 25.03.2019, acquired 5,77,500 numbers of Class 'B' 

Equity Shares @ Rs. 10/- each with voting rights on 30.04.2019. This 
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Respondent Company also executed PPA with 1st Respondent vide dated 

25.03.20 19 for consumption of power to align with the above changes in 

shareholding of the 1
st

 Respondent Company. 

5.6. In view of the limited purposes of the SPA and the PPA, viz, to make the 

Respondent Company a captive user and to enable the 1st Respondent to 

comply with the provisions of the Electricity Act, 2003, and for convenience, 

this Respondent Company had author ized and appointed Mr.  Mukesh  

Agarwal  to  be i ts  representat ive at  a l l  genera l  meet ings of  the 1 s t  

Respondent Company.   Clause 3 .1  of  the SPA dated 19 -4-2014 

under the caption ñEscrowò reads as follows: 

"3.1 ... the Board of Directors of the Consumer authorizing the Escrow 

Agent or Mr. Mukesh Agarwal or the Managing Director of the 

Company for the time being, to act as the authorized representative of 

the Consumer for the purpose of execution of share transfer deeds to 

transfer the Equity Shares held by the Consumer to the Nominated 

person and also authorizing the Escrow Agent or Mr.Mukesh Agarwal 

or the Managing Director of the Company, for the time being, to attend, 

vote all general meetings of the shareholders of the Company on behalf 

of the Consumer." 

5.7. This Respondent had been duly drawing power as per the terms and 

conditions of the contract/PPA and had consumed at the minimum contracted 

power quantity for its Plant in the above location at Hosur during the Financial Year 

2019-20 which is the relevant year for the above Petition. 



53 
 

5.8. On 30.03.2020, this Respondent terminated its business relationship with 

the 1st Respondent by invoking the termination clause as per Clause 7.1 of the 

PPA dated 25.03.2019 

5.9. Before get into rebutting the allegations contained in the affidavit under 

reply, it is relevant to extract some of the important provisions from Rule 3 of 

the Electricity Rules 2005 a d The Companies Act, 2013. 

Rule 3 of the Electricity Rules 2005: 

Requirements of Captive Generating plant. 

1) No power plant shall qualify as a 'captive generating plant' under section 9 

read with clause (8) of section 2 of the Act unless- 

 a) in case ofa power plant - 

 i) not less than twenty six percent oj the ownership is held by the 

captiveuser(s), and 

 ii) not less than fifty one percent of the aggregate electricity  

 generated in such plant, determined on an annual basis, is

 consumed for the captive use: 

Provided that in case of power plant set up by registered cooperative society, 

the conditions mentioned under pragraphs at (i) and (ii) above shall be satisfied 

collectively by the members of the co-operative society: 

Provided further that in case of association of persons, the captive user(s) 

shall hold not less than twenty six percent of the ownership of the plant in 

aggregate and such captive user(s) shall consume not less than fifty onepercent 

of the electricity generated, determined on an annual basis, inproportion to 
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their shares in ownership of the power plant within a variation not exceeding 

ten percent; 

b) in case of a generating station owned by a company formed as special 

purpose vehicle for such generating station, a unit or units of such generating 

station identified for captive use and not the entire generating station satisfy (s) the 

conditions contained in paragraphs (i) and (ii) of sub-clause (a) above including - 

Explanation: - 

1) The electricity required to be consumed by captive users shall be 

determined with reference to such generating unit or units in aggregate 

identified for captive use and not with reference to generating station as a 

whole; and 

2) the equity shares to be held by the captive user(s) in the generating 

station shall not be less than twenty six per cent of the proportionate of the 

equity of the company related to the generating unit or units identified 

as the captive generating plant. 

Illustration: In a generating station with two units of 50 MW each namely Units A 

and B, one unit of 50 MW namely Unit A may be identified as the Captive 

Generating Plant. The captive users shall hold not less than thirteen percent of 

the equity shares in the company (being the twenty six percent proportionate to 

Unit A of 50 MW) and not less than fifty one percent of the electricity 

generated in Unit A determined on an annual basis is to be consumed by the 

captive users. 

2) It shall be the obligation of the captive users to ensure that the 

consumption by the Captive Users at the percentages mentioned in sub-clauses 

(a) and (b) of sub-rule (1) above is maintained and in case the minimum 

percentage of captive use is not complied with in any year, the entire electricity 
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generated shall be treated as if it isa supply of electricity by a generating 

company. 

Explanation ï (1) For the purpose of this rule - 

a. "Annual Basis" shall be determined based on a financial year; 

b. "Captive User" shall mean the end user the electricity generated in a 

Captive Generating Plant and the term "Captive Use" shall be 

construed accordingly; 

c. "Ownership" in relation to a generating station or power plant set up 

by a company or any other body corporate shall mean the equity 

share capital with voting rights. In other cases, ownership shall mean 

proprietary interest and control over the generating station or power 

plant; 

d. "Special Purpose Vehicle" shall mean a legal entity owning, operating 

and Maintaining a generating station and with no other business or 

activity to be engaged in by the legal entity.ò 

 

5.10. Therefore, in a nut shell, when the captiveusers together hold not less 

than 26% of the equity shares of the CGP, with voting rights, it would amount to 

satisfying the ownership norms, which is one of the two criteria. This position 

has been repeatedly upheld both by the Hon'ble APTEL as well as by this 

Commission , at various places in the said orders dated 07.06.2021, 

26.11.2021 and 07.12.2021, without any ambiguity. In the case of the 1st 

Respondent, all the captive users of the CGP are holding more than 26% of the 

equity shares, with voting rights and this fact cannot be refuted in any 

manner. It follows that the ownership of this Respondent cannot be denied 
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by any stretch of imagination because this Respondent fulfilled the norms set 

out above. 

Companies Act, 2013: 

Section 43 of the Companies Act provides as under. 

The share capital of a company limited by shares shall be of two kinds, namely 

a) equity share capital- 

 i) with voting rights; or  

 ii) with differential rights as to dividend, voting or otherwise in  
   accordance with such rules as may be prescribed; and 

b) preference share capital: 

Section 56 of the Companies Act provides as under. 

Transfer and Transmission of Securities 

56. (1) A company shall not register a transfer of securities of the 

company, or the interest of a member in the company in the case of a 

company having no share capital, other than the transfer between persons both of 

whose names are entered as holders of beneficial interest in the records of a 

depository, unless a proper instrument of transfer, in such form as may be 

prescribed, duly stamped, dated and executed by or on behalf of the transferor 

and the transferee and specifying the name, address and occupation, if any, of 

the transferee has been delivered to the company by the transferor or the 

transferee within a period of sixty days from the date of execution, along with 

the certificate relating to the securities, or if no such certificate is in existence, 

along with the letter of allotment of securities: 

Section 105 of the Companies Act provides as under: 
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Proxies 

(1)  Any member of a company entitled to attend and vote at a meeting of the 

 companyshall be entitled to appoint another person as a proxy to attend and 

 vote at the meeting on his behalf 

Provided that a proxy shall not have the right to speak at such meeting and 

shallnot be entitled to vote except on a poll: 

 Provided further that, unless the articles of a company otherwise 

 provide, this sub-section shall not apply in the case of a company not 

Provided also that the Central Government may prescribe a class or 

classes of companies whose members shall not be entitled to appoint 

another person as a proxy: 

Provided also that a person appointed as proxy shall act on behalf of 

such  member or number of members not exceeding f i f t y  and such 

number of shares as may be prescribed. 

(2) In every notice calling a meeting of a company which has a share 

capital, orthe articles of which provide for voting by proxy at the meeting, 

there shall appear with reasonable prominence a statement that a member 

entitled toattend and vote is entitled to appoint a proxy, or, where that is 

allowed, one or more proxies, to attend and vote instead of himself, and that a 

proxy need not be a member. 

(3) If default is made in complying with sub-section (2), every officer of the 

company who is in default shall be liable to penalty of five thousand rupees. 

(4) Any provision contained in the articles ofa company which specifies or 

requires a longer period than forty-eight hours before a meeting of the 

company, for depositing with the company or any other person any 

instrument appointing a proxy or any other document necessary to show the 
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validity or otherwise relatingto the appointment of a proxy in order that the 

appointment may be effective at such meeting, shall have effect as if a 

period of forty-eight hours had been specified in or required by such 

provision for such deposit. 

(5) If for the purpose of any meeting of a company, invitations to appoint as 

proxy a person or one of a number of persons specified in the invitations 

are issued atthe company's expense to any member entitled to have a 

notice of the meeting to him and to vote thereat by proxy, every officer of 

the company who issuestheinvitation as aforesaid or authorizes or 

permits their issue, shall be liable to a penalty of fifty thousand rupees: 

Provided that an officer shall not be liable under this sub-section by 

reason only of the issue to a member at his request in writing of a form of 

appointment naming the proxy, or of a list of persons willing to act as 

proxies, if the form or list is available on request in writing to every 

member entitled to vote at the meeting by proxy. 

 (6) The instrument appointing a proxy shallð 

a. be in writing; and 

b. be signed by the appointer or his attorney duly authorised in 

writing or, the appointer is a body corporate, be under its seal or 

be signed by an officer or an attorney duly authorised by it. 

(7)  An instrument appointing a proxy, if in the form as may be 

prescribed, shall not be questioned on the ground that it fails to comply with 

any special requirements specified for such instrument by the articles of a 

company. 

(8)  Every member entitled to vote at a meeting of the company, or on any 

resolution to be moved thereat, shall be entitled during the period beginning 

twenty-four hours before the t ime f ixed for the commencement of the 
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meeting and ending with the conclusion of the meeting, to inspect the proxies 

lodged, at any time during the business hours of the company, provided not 

less than three days notice in writing of the intention so to inspect is given to the 

company 

Rule 19 of The Companies (Management and Administration) Rules, 2014 

provides as under: 

19. Proxies. 

 (1) A member of a company registered under section 8 shall not be 

entitled to appoint any other person as his proxy unless such other person is 

also a member of such company. 

 (2) A person can act as proxy on behalf of members not exceeding fifty and 

holding in the aggregate not more than ten percent of the total share capital of 

the company carrying voting rights: 

Provided that a member holding more than ten percent of the total sharecapital 

of the Company carrying voting rights may appoint a single person as proxy and 

such person shall not act as proxy for any other persons or shareholder. 

Clause 6.7 of the SS-2 SECRETARIAL STANDARD ON GENERAL MEETING 

provides as under 

6.7 Revocation of Proxies 

6.7.1 If a Proxy had been appointed for the original Meeting and such Meeting 

is adjourned, any Proxy given for the adjourned Meeting revokes the Proxy 

given for the original Meeting. 

6.7.2 A Proxy later in date revokes any Proxy/ Proxies dated prior to such Proxy 

6.7.3 A Proxy is valid until written notice of revocation has been received by the 

company before the commencement  of the Meeting or adjourned Meeting, as 



60 
 

the case may be. An undated notice of revocation of Proxy shall not be 

accepted. A notice of revocation shall be signed by the same Member (s) who 

had signed the Proxy, in the case ofjoint Membership. 

6.7.4 When a Member appoints a Proxy and both the Member and Proxy attend 

the Meeting, the Proxy stands automatically revoked. 

Section 106 of the Companies Act provides as under: 

106. Restriction on voting rights 

a. Notwithstanding anything contained in this Act, the articles of a 

company may provide that no member shall exercise any voting righting 

respect of any shares registered in his name on which any calls or 

other sums presently payable by him have not been paid, or in regard 

to which the company has exercised any right of lien. 

b. A company shall not, except on the grounds specified in sub-section (1), 

prohibit any member from exercising his voting right on any other 

ground. 

c. On a poll taken at a meeting of a company, a member entitled to more 

than one vote, or his proxy, where allowed, or other person entitled to 

vote for him, as the case may be, need not, if he votes, use all his 

votes or cast in the same way all the votes he uses. 

Section 107 of the Companies Act provides as under. 

107.(1) At any general meeting, a resolution put to the vote of the meeting shall, 

unless a poll is demanded under section 109 or the voting is carried out 

electronically, be decided on a show of hands 

Section 6 of the Companies Act provides as under. 

6. Act to override Memorandum, articles, etc, save as otherwise expressly 

provided In this Actð 
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a. the provisions of this Act shall have effect notwithstanding anything to 

the contrary contained in the Articles or articles of a company, or in any 

agreement executed by it, or in any resolution passed by the company 

in general meeting or by its Board of Directors, whether the same be 

registered, executed or passed, as the case may be, before or after the 

commencement of this Act; and 

b. any provision contained in the Memorandum, articles, agreement or 

resolution shall, to the extent to which it is repugnant to the provisions 

of this Act, become or be void, as the case may be. 

Applying the above provisions to the case on hand: 

5.11. That a proxy or representative of a shareholder isnot a principal but an 

agent of the shareholder and is subject to the rules of agency under the 

Contract Act, 1872, notwithstanding any meaning attributed to the AOA of 

the 1st Respondent by the Petitioner.  In any event, such an arrangement as 

c1aimd by the Petitioner does not exist between the Respondent Company and 

the 1st Respondent. 

5.12. The then Companies Act, 1956, provided for two kinds of share 

capital, i.e. Preference Shares and Equity Shares (section 85) and section 

86 thereof mandated companies to issue only the above two kinds of 

capital, viz. Equity Shares with voting and differential voting rights and 

Preference Shares. The same position continues under the Companies 

Act, 2013 and it is noteworthy that section 47 of the Companies Act, 2013 

unequivocally declares that every member holding equity share capital shall 
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have a right to vote on every resolution placed before the company and is 

voting right on a poll shall be in proportion to his share in the paid up equity 

share capital of the Company, 

5.13. The requirement of Rule 3 of the Electricity Rules, 2005, is to identify 

the genre of shareholders qualified to be owners of a company. As pointed 

out above, a Company has only two kinds of share capital - Equity Share 

capital with voting rights and Preference Share capital. If the Petitioner' 

interpretation in the Petition is accepted it will lead to the creation of third 

kind of share capital - Equity Share capital without voting rights and will 

result in absolute confusion and untenability. 

5.14. In any case, Regulation 27 of the AOA "VOTING" of the 1st Respondent 

clearly provides as follows: 

"27. Every member of the Company and holding any Equity shares ofthe 

Company shall have a right to vote or every resolution placed before the 

company and his voting right on poll shall be in proportion to the number of 

votes in the equity shares held by him." 

5.15. The appointment of Mr.Mukesh Aggarwal cannot, by any stretch 

of imagination, affect any rights and obligations of this Respondent 

Company in the Equity Shares held by them. The Petitioner has 

conveniently chosen to not refer to the above particular provision "On voting 

since it goes against the theory put forth by him. The conclusions of the 
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Petitioner that thecaptive users have lost ownership in view of the 

appointment of Mr. Mukesh Aggarwal as their representative is wholly 

misconceived and has been done only with the purpose of harassing these 

Respondents. 

5.16. The interpretation of section 106 (3) of the Companies Act, 2013 is 

deliberately misleading. It may be noted under that sub-section that both a proxy 

and a representative (as in the instant case) need not cast their votes in the same 

way. Any voting by the representative shall always be subject to Regulation 

27 of AOA reproduced above. 

The levy of cross subsidy emphatically denied: 

5.17. The alleged levy of cross subsidy by the Petitioner is illegal, arbitrary and 

nothing but the wield of its monopolistic power. This Respondent is not liable for 

any user's liability on alleged Cross Subsidy Surcharge as claimed by the Petitioner 

either provisionally or finally or any part thereof. The following adjustment 

details attributed to this Respondent Company in para 12 on account of Cross 

Subsidy Surcharge dues is outright denied for all the reasons stated above: 

No. Name of 
the 
Captive 
User 

Tariff HT 
SC  

EDC Adjusted 
Units 

CSS 
Rate 
Per 
Unit 
(Rs.) 

Provisional 
CSS to be 
payable by 
the Captive 
User (Rs.) 

1 Exide 
Industries 
Limited 

IA 216 Krishnagiri 28,194,608 1.67 4,70,84,995 

Total (Rs.) 4,70,84,995 
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Indemnity  wasgiven by the 1
st
 Respondent to this effect. 

5.18. This Respondent Company further submits that the 1st Respondent 

Company has duly executed an indemnity vide dated 12.09.2017 in favour of 

this Respondent by representing and undertaking to indemnify and hold this 

Respondent and its Directors, Officers, Agents, Servants and Assigns 

indemnified against all losses, damages, costs, charges, expenses, claims, 

actions, suits preferred or filed against it by the Petitioner and/or any other 

statutory authority if the captive generating status of the 
1st

 Respondent 

Company is withdrawn in future and/or in respect of the notices dated 

19.05.2017 issued to this Respondent by the Petitioner and/or any other 

statutory authority. 

5.19. The contents are part of documents submitted by the1
st
 Respondent for 

CGP verification process pursuant to directions by Commissionôs Order in 

R.A. No.7 of 2019. The statements of the Petitioner based on Section 106 

(3) of the Companies Act are misleading and incorrect. Clauses 12.1 and 

12.2 have been reproduced by the Petitioner himself in para 9,p.23 and 

this clearlyshows that voting shall be either by show of hands or poll. It is 

therefore denied that the appointment of Mr. Mukeh Agarwal dilutes any voting 

rights of the captive consumers or makes it futile. The "ownership" 

requirement under Rule 3 of Electricity Rules cannot be taken away. 
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5.20. The allegations and postulations in paragraphs 11 (1), 11 (2) & 12 are 

emphatically denied. The exercise of verification of energy consumption by 

the Petitioner and substantiation only on the basis the consumption of the 
1st

 

Respondent alone at 15.24% is mischievous and misleading and is totally 

denied. The Petitioner has wantonly misinterpreted and confused the alleged 

voting procedure undertaken by the 1
st
 Respondent to allege that only the 1

st
 

Respondent is the owner and has unilaterally come to the conclusion that the 

criterion for "self-consumption" stands unfulfilled and hence the status of 

Captive Generating Plant is lost for the year 2019-20. The reality is that the 

captive users have consumed 97.07% of the aggregate generation of power 

for the year 2019-20. At the risk of repetition, the appointment of a 

representative does not impact the voting rights of the captive users thereby 

affecting the "ownership" criteria of the CGP status of the1
st

 

Respondent. The 1
st

Respondent has squarely met the twin requirement 

prescribed under the Electricity Rules, 2005 in maintaining shareholding of 

the captive consumers (minimum 26%) and consumption level (minimum 

51%). 

5.21.  At the cost of repetition, it is once again emphasised that the AOA is in 

conformity with the Companies Act, 2013 and the "ownership" is in conformity with 

the Electricity Act, 2003 and Electricity Rules, 2005. With reference to para 15, 
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the Petitioner is not entitled to any reliefs including any direction or declaration as 

sought for. 

6. Written Submission filed by the Petitioner on 14-02-2022:- 

6.1. The present Miscellaneous Petition seeks to declare that M/s.Suryadev 

Alloys & Power Private Limited, HTSC No. 019104041976 EDC is not a Captive 

Generating Plant for the Financial Year 2019-20 and their captive users are liable 

to pay Cross Subsidy Surcharge for an amount of Rs.151,28,20,794/-for 

disqualification of Captive status. 

6.2. In  exercise of powers conferred by section 176 of the Electricity Act,2003 

(Act 36 of 2003), the Central Government issued rules for requirements of 

Captive Generating Plant and the same is called the Electricity Rules -2005 which 

is as follows: 

ñ3. Requirements of Captive Generating Plant: 

(1). No power plant shall qualify as a ñcaptivegenerating plantꞌ under 

Section 9 read with clause (8) of section 2 of the Act unless- 

(a). In case of a power plant ï 

(i) Not less than twenty sixpercentofthe ownership is held 

by the captive user(s), and 

(ii) Not less than fifty one percent of the aggregate electricity 

generated in such plant, determined on an annual basis, is 

consumed for the captive use: 
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Provided that in case of power plant set up by registered 

cooperative society, the conditions mentioned under paragraphs at 

(i) and (ii) above shall be satisfied collectively by the members of 

the co- operative society: 

Provided further that in case of association of persons, the captive 

user(s) shall hold not less than twenty six percent of the ownership 

of the plant in aggregate and such captive user(s) shall consume 

not less than fifty one percent ofthe electricity generated, 

determined on an annual basis, in proportion to their shares in 

ownership of the power plant within a variation not exceeding ten 

percent; 

(b). in case of a generating station owned by a company formed as 

special purpose vehicle for such generating station, a unit or units of 

such generating station identified for captive use and not the entire 

generating station satisfy (i.e.)the conditions contained in 

paragraphs (i) and (ii) of sub-clause (a) above including ï 

Explanation:- 

(1) The electricity required to be consumed by captive users 

shall be determined with reference to such generating unit or units 

in aggregate identified for captive use and not with reference to 

generating station as a whole; and 

(2) The equity shares to be held by the captive user(s)in the 

generating station shall not be less than twenty six per cent of the 

proportionate of the equity of the company related to the generating 

unit or units identified as the captive generating plant. 

Illustration: In a generating station with two units of 50MW each 

namely Units A and B, one unit of 50MW namely Unit A may be 
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identified as the Captive Generating Plant. The captive users shall 

hold not less than thirteen percent of the equity shares in the 

company (being the twenty six percent proportionate to Unit A of 50 

MW) and not less than fifty one percent of the electricity generated 

in Unit A determined on an annual basis is to be consumed by the 

captive users. 

(2). It shall be the obligation of the captive users to ensure that the 

consumption by the Captive Users at the percentages mentioned in 

sub-clauses 

(a) and (b) of sub-rule(1)above is maintained and in case the 

minimum percentage of captive use is not complied with in any 

year, the entire electricity generated shall be treated as if it is a 

supply of electricity by a generating company. 

  Explanation.- (1) For the purpose of this rule: 

a. ñAnnual Basisò shall be determined based on a financial year; 

b. ñCaptive Userò shall mean the end user of the electricity 

generated in a Captive Generating Plant and the term 

ñCaptive Useò shall be construed accordingly; 

c. ñOwnershipò in relation to a generating station or power plant 

setup by a company or any other body corporate shall mean 

the equity share capital with voting rights. In other cases 

ownership shall mean proprietary interest and control over 

the generating station or power plant; 

d. ñSpecial Purpose Vehicleò shall mean a legal entity owning, 

operating and maintaining a generating station and with no 
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other business or activity to be engaged in by the legal 

entity.ò 

6.3. From the above, it can be understood that the twin rules of ñOwnershipò 

and ñConsumptionò have to be satisfied as per the Electricity Rules-2005 in order 

to qualify as a Captive Generating Plant. If the status of a Captive generating 

plant is lost due to non-fulfilment of any one of the conditions or both, the entire 

electricity generated from such plant in a year shall be treated as a supply of 

electricity by a generating company. In such cases of disqualification, Cross 

Subsidy Surcharge has to be levied for the entire adjusted units/consumed by the 

Users treating such consumption as though it was supplied by the respective 

Generating Plant, as per the proviso 4 of Section 42 (2) of the Electricity Act, 

2003 which clearly states that such surcharge shall not be leviable in case open 

access is provided to a person who has established a captive generating plant for 

carrying the electricity to the destination of his own use. 

6.4. M/s. Suryadev Alloys & Power Private Limited, HTSC No. 019104041976 

has submitted the documents in Chennai North EDC on 31.10.2020. Hence, CGP 

verification was carried out with: 

i) the documents submitted by the generator at the time of obtaining 

captive wheeling approval; 

ii) the documents submitted by the generator pursuant to directions by 

the Commissionôs Order in R.A. No. 7 of 2019; and 

iii) The documents downloaded from MCA website. 
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6.5. The Generator M/s. Suryadev Alloys & Power Private Limited obtained 

captive wheeling approval for change in captive users during March2019 by 

furnishing the certificate of Chartered Accountant given by M/s. MCAK & 

Associates, Chennai, dated 08.03.2019 with the details of % of Equity Share 

capital held by captive users as on 08.03.2019for the period from 28.03.2019 to 

31.03.2019 & 01.04.2019 to 31.03.2022 as detailed below:- 

No Class of 
Shareholder 

Number of 
equity 
shares 

Value 
per 
equity 
share 
(Rs.) 

Amount of 
equity share 
capital (Rs.) 

% of 
holding 
in 
equity 
share 
captial 

Number of 
voting 
rights 

% of 
holding 
in 
voting 
rights 

1 Captive 
Users 

38,263,475 10 382,660,074 62.41% 64,521,355 71.48% 

2 Others 23,048,356 10 230,483,560 37.59% 25,737,556 28.52% 

 Total 61,311,831  613,143,634 37.59% 25,737,556 28.52% 

 

6.6. The MOA of M/s. Suryadev Alloys & Power Private Limited as submitted 

by the generator pursuant to directions by the Commission in Order No. R.A.No. 

7 of 2019 has been verified. The liability clause of the MOA of M/s. Suryadev 

Alloys & Power Private Limited states as below:- 

V. ** The Authorised Shae Capital of the Company is Rs.80,00,00.000 
(Rupees Eight Crores Only), divided into 7,98,00,000 (Seven 
Crore Ninety Eight Lakhs) Class B Equity Shares of Rs.10/- 
(Rupees Ten) each and 2,00,000 (Two Lakh) Class C Equity 
Shares of Rs.10/- (Rupees Ten) each, with a power to increase 
or reduce the capital to consolidate and divide any of its shares 
or any of them into shares of smaller amount, to issue any new 
shares with such preferential deferred or special conditions or 
rights or privileges attaching thereto to subject the same to 
such conditions or frights or privileges attaching thereto to 
subject the same to such restrictions, limitations or conditions 
and to vary, modify or abrogate any such rights, privileges or 
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conditions in such manner as may be permitted by the 
Companies Act 2013 and as the Company deems fit and 
necessaryò. 

 

6.7. From the above, it is clear that the Authorized Share capital of M/s. 

Suryadev Alloys& Power Private Limited is Rs.80,00,00,000/- divided in to 

7,98,00,000 Class B Equity Shares of Rs.10/- each and 2,00,000 Class C Equity 

Shares of Rs.10/- each. 

6.8. The AOA of M/s. Suryadev Alloys & Power Private Limited States about 

the classes of shares as detailed below: 

"Change in Control" with reference to a Class "B" & Class "C" Shareholders 
shall mean (I) a merger, acquisition, sale of voting control or other business 
combination with respect to such Class "B" & Class "C" Shareholders such 
that the shareholders (of such Class "B" & Class "C" Shareholders) who 
hold more than 50 % of the voting power in such Class "B" & Class "C" 
Shareholders prior to the date of such transaction would no longer hold 
more than 50 % of the voting power following the completion of such 
transaction or, in the case of a merger or any other business combination , 
more than 50% of the voting power of the acquiring or surviving corporation 
and/or (ii) the sale of all or substantially all of the assets of such Class "B" 
& Class "C" Shareholders; 

Class "B" Equity Shares; shall mean equity shares carrying voting rights. All 

the shareholders of this classes will be entitled to share in the dividend 

allocated to Class B equity shares, in proportion to their shareholding. Class B 

equity shares shall also be issued to persons who have entered into Power 

Supply Agreement. 

Class "B" Shareholder means a Member of the Company holding one or 

more Class "B" Equity Shares. 

Class "C" Shareholder means a Member of the Company holding one or 

more Class "C" Equity Shares 
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Class "C" Equity Shares shall meanequity shares carrying differential rights as 
to voting and/or dividend as may be prescribed by the terms of issue of 
such shares. All the shareholders of this class will be entitled to share in 
the dividend allocated to Class "C" equity shares, in proportion to their 
shareholding. Class "C" equity shares shall only be issued to persons who have 
entered into Power Supply Agreement. 

CLASSES OF SHARE CAPITAL 

11.  The Board shall issue, offer and allot Class "B" Equity Shares also 

to person who haveentered into a Power Supply Agreement along with the 

Other Parties & Class "C" Equity Shares only to persons who have entered 

into a Power Supply Agreement with the Company agreeing to consume power 

from the Power Plant operated by the Company and they shall be subject to 

the obligations and entitled to the following rights, besides the rights that are 

provided under the Act except to the extent where the Articles prescribes 

certain rights as against the rights available under the Act, the provisions of 

the Articles will Prevail. 

11.1. The shareholding of the Class B&. Class C Captive Power 
Consumers will be as per the Electricity Rules 2005 as may be amended 
from time to time, Class "B3" & Class "C" Shareholders are the Consumer 
subject to the discretion of the Board of Directors of the Company who may 
resolve to issue shares to the Consumer lesser or more be ensured either 
by way of issue of further Class "B" & Class "C" Equity Shares to the Class 
B & Class C Shareholders by the Company or transfer of Class "B" & Class 
"C" Equity Shares to/from the Class B& Class "C" Shareholders from/to any 
person nominated by the Company ('the Nominated Person"). 

 
11 .2      Every Class B Shareholder present in person at it General Meeting will  
have one vote onevery proposal on show of hands. 

11.3    The Class "B" & Class "C" Shareholders shall irrevocably appoint 

Mr.Mukesh Agarwal or the current Managing Director as its authorized 

representative to attend and vote at all general meetings of shareholders of the 

Company on behalf of the Consumer. 

11.3  Class "B" & Class "C" Shareholders shall be entitled only for par 
value for the shares in the event of winding up or in the event of purchase 
of shares either by the Company or the Nominated Person or by another 
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Class "B" & Class "C" equity shareholders for any reason/s mentioned in 
these Articles whether on account of a discretion / decision of the Board 
and or under the Act. 

 
12 Class "B" Equity Shares shall have all rights but that are usually available  
to equity shares and shall be further entitled to the rights provided hereinafter, 
besides the rights available under the Act, except to the extent where the Articles 
prescribes certain rights as against the rights available under the Act, the 
provisions of the Articles will prevail. 

12.1   Every Class "B" Equity Shareholder will have one vote on every proposal 
on show of hands. Class "B" Equity Shareholder may appoint a proxy who shall 
be eligible to the same voting rights as the original shareholder on a poll. 

 
12..2.  Every Class "C" Equity Shareholder shall be entitled to one vote in respect of  
every resolutionwhich is put to vote on show of hands at a general meeting. In ease 
a resolution is put to vote on a. poll at a general meeting0 every Class "C" Equity 
share holder shall be entitled to 333 (Three hundred thirty three) votes for every 
Class "C" Equity share held by them. 

12.3    Class "C" Shareholder will have differential tights on the company on 
payment of Dividend as per' Article 47.3 of the Articles hereunder 

VOTING 
  
27.Every member of the Company and holding any Equity, shares of the 
Company shall have aright to vote on every resolution placed before the Company 
and his voting right on poll shall be in proportion to the number of votes in the 
equity shares held by him 
 

From the above extract, the following points are reiterated: 
 
(i) There are 2 classes of Equity Shareholders, namely Class 

B Share holder and Class C Shareholder. 

(ii) Every Class "B" Equity shareholder present in person at a 

General Meeting will have one vote on every proposal on 

show of hands. 

(iii) Every Class "C" Equity shareholder shall be entitled to 

one vote in respect of every resolution which is put to 

vote on show of hands at a general meeting. In case a 
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resolution is put to vote on a poll at a general meeting, 

every Class "C" Equity Shareholder shall be entitled to 

333 votes for every Class "C" Equity share held by them. 

( iv)  But the c lause 11.2 s ta tes that  the Class "B"  

Shareholders and Class "C" Shareholders shall 

irrevocably appoint Mr. Mukesh Agarwal or the 

current  Managing Di rector  as i ts  author ized  

representative to attend and vote at all general 

meetings of shareholders of the company on behalf of 

the consumer. 

 
6.9. As per section 3 (1) in The Electricity Rules,2005, 
 

"Requirements of Captive Generating Plant. - 

(1) No power plant shall qualify as a 'captive generating plant' under 

section 9 read with clause (8) of section 2 of the Act unless- 

 
(a) in case of a power plant - 

(i) not less than twenty six percent of the ownership is 
held by the captive user(s), and 
(ii) not less than fifty one percent of the aggregate 
electricity generated in such plant, determined on 
an annual basis, is consumed for the captive use: 

 

Provided that in case of power plant set up by registered 

cooperative society, the conditions mentioned under 

paragraphs at (i) and (ii) above shall be satisfied 

collectively by the members of the cooperative society. 

Provided further that in case of association ofpersons, the 

captive user(s) shall hold not less than twenty six percent 

of the ownership of the plant in aggregate and such captive 

user(s) shall consume not less than fifty one percent of the 

electricity generated, determined on an annual basis, in 

proportion to their shares in ownership of the power plant 
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within a variation not exceeding ten percent; 

(b) in case of a generating station owned by a company formed as special 

purpose vehicle for such generating station, a unit or units of such 

generating station identified for captive use and not the entire generating 

station satisfy (s) the conditions contained in paragraphs (i) and (ii) of sub-

clause (a) above including - 

Explanation: - 
(1)The electricity required to be consumed by captive 
users shall be determined with reference to 
such generating unit or units in aggregate identified for 
captive use and not with reference to generating 
station as a whole,' and 

(2) the equity shares to be held by the captive user(s) in the 
generating station shall not be less than twenty six per 
cent of the proportionate of the equity of the company 
related to the generating unit or units identified as 
the captive generating plant". 

6.10. Further, as per the Electricity Rules 2005, the term ownership is defined 
as, 

xxx 

"ownership" in relation to a generating station or power 

plant set up by a company or any other body corporate shall 

mean the equity share capital with voting rights. 

xxx 

Butwith reference to clause 11.2 of Articles of Association of M/s. 

SuryadevAlloys & Power Private Limited, it is stated that Class "B" 

shareholders &Class ñC" shareholders of the company shall irrevocably appoint 

Mr.Mukesh Agarwal or the current Managing Director as its authorized 

representative to attend and vote at all the general meetings of shareholders of 

the company on behalf of the consumer. 

6.11. Further, Section 106(3) of the Companies act, 2013 is extracted as 
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follows: 
 

"(3) On a poll taken at a meeting of a company, a member 
entitled for more than one vote, Or his proxy, where allowed, or 
other person entitled to vote for him, as the case may be, 
need not, if he votes, use all his votes or cast in same way all 
the votes he uses." 

Sub-section (3) of section 106 which pertains to voting by poll provides that a 

member need not use all his votes in a uniform manner while voting on a poll. It 

entitles a member to exercise his voting right partly in favor of the motion or 

partly against or in any other manner as he wishes to exercise. Further, the 

member need not use all his votes. This right is available in case of poll 

irrespective of whether the member is casting vote himself or through proxy or 

through any other person. However, this right is not available in case of voting by 

show of hands as a member since on a show of hands; every member 

present in person shall have one vote; whereas on a poll, the voting rights of 

members shall be in proportion to his share in the paid-up equity share capital of 

the company. 

6.12. In taking a vote by show of hands, the duty of the Chairman unless 

the Articles otherwise provide, is to count the hands held up and to declare 

the resolution accordingly, without regard to the number of votes that a 

member possesses and without regard to proxies, whether held by member 

for other members or by non-members for members. 
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6.13. The AoA of M/s. Suryadev Alloys & Power Private Limited, only refers 

to voting by show of hands, which would take into consideration votes by the 

number of members present and not by the number of members it represents. 

                     12.1 Every Class ñBò Equity Shareholder will have one Vote on 

every proposal on show of hands, Class ñBò Equity 

Shareholder may appoint a proxy who shall be eligible to 

the same voting rights as the original shareholder on a poll. 

                     12.2 Ever Class ñCò Equity Shareholder shall be entitled to one 

vote in respect of every resolution which is put to vote on 

show of hands at a general meeting.  In case a resolution is 

put to vote on a poll at a general meeting, every Class ñCò 

Equity share holder shall be entitled to 333 (Three hundred 

thirty three) votes for every Class ñCò Equity share held by 

them. 

Hence, the irrevocable appointment of Mr. Mukesh Agarwal will make redundant 

the voting rights, since only Mr. Mukesh Agarwal's one vote in show of hands would 

be counted, deeming the voting rights otiose, and thus, not meeting the "ownership" 

requirement which mandates voting rights to be held by the equity shareholders. 

6.14. It is seen that mandating every equity shareholder to irrevocably 

appoint a representative is akin to prohibiting a member from 

exercising his voting right and is thus not meeting the 'ownership' 

criteria as defined under Rule 3. Hence the captive users of M/s. 

Suryadev Alloys & Power Private Limited's generating plant haslost 

the 'ownership' criteria as per Electricity Rules 2005. 
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6.15. There is in-house consumption by M/s. Suryadev Alloys & Power Private Limited; 

the shareholding held by Mr. Mukesh Agarwal is verified. The shareholding by 

Promoter & Promoter Group arrived as per list of shareholders as on 31.03.2019 

submitted by the Director of M/s. Suryadev Alloys & Power Private Limited and 

as on 31.03.2020 as furnished by CS V. Ramasubramanian, Chennai dated 

06.10.2020 is as follows:- 

As on Amount of Paid up Equity share Caital held 
by Promoter & Promoter Group (Rs.) 

Total paid up 
Equity Share 
Capital of M/s. 
Suryadev 
Alloys and 
Power Private 
Limited (Rs.) 
(Y) 

% of holding 
by Promoter & 
Promoter 
Group in Total 
Paid up Equity 
share capital 
(X/Y) 

Class B Class C Total (X) 

31.03.2019 29,99,12,110 85,560 29,99,97,670 61,31,18,310 48.93% 

31.03.2020 38,01,97,410 2,50,660 38,04,48,070 70,35,60,730 54.07% 
 

 

6.16. Therefore, from the above, it is clear that the shareholding of MIs. 

Suryadev Alloys & Power Private Limited by Promoter & Promoter group is 

48.93% &54.07% as on 31.03.2019 & 31.03.2020 and holds 'Ownership' 

respectively. 

6.17. Without prejudice to the above, the verification of Energy Consumption 

Criteria on an annual basis is as follows: 

1 Total Generated units of a generating plant / 

Station identified for captive use 
933,241,103 

2 Less Auxiliary Consumption in the above in 

units 
0 
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3 Net units available for captive consumption 
(Aggregate generation for captive use) 

933,241,103 

4 51% of aggregate generation available for 
captive consumption in units 

475,952,963 

5 Actual Adjusted / Consumed units by the 
captive users 

905,880,715 

6 Percentage of actual adjusted/consumed units 
by the captive users with respect to aggregate 
generation for captive use 

97.07% 

 

6.18. As the generating plant as a whole lost the captive status in terms 

of 'ownership' criteria, the consumption of M/s. Suryadev Alloys & Power 

Private Limited as submitted by the generator have been verified for 

consumption criteria, which is as below: 

 

1 Total Generated units of a generating plant / 

Station identified for captive use 

933,241,103 

2 Less Auxiliary Consumption in the above in 
units 

0 

3 Net units available for captive consumption 
(Aggregate generation for captive use) 

933,241,103 

4 51% of aggregate generation available for 
captive consumption in units 

475,952,963 

 

5 Actual Adjusted I Consumed units by the 
captive users 

142,250,000 

6 Percentage of actual adjusted/consumed units 
by the captive users with respect to aggregate 
generation for captive use 

15.24 % 

 

6.19. As the Captive users of M/s. Suryadev Alloys & Power Private Limited 

consumes 97.07% of the annual generation. In this connection, it is relevant to 

mention that M/s. Suryadev Alloys & Power Private Limited is an 
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operatingcompany and its captive users collectively consumed 97.07% and rule 

proportionality will not be applicable for Operating Company in accordance with 

APTEL order in A.No.116 of 2009 dated 18.05.2010, in caption, Chhattisgrh State 

Power Distribution Co. Ltd Vs Hira Ferro Alloys Ltd, the relevant portion of the 

order is stated as follows: 

ñxxxx 

34. In the above decision, the Tribunal has taken the view that the 

principle of proportional consumption is applicable to the consumption of 

electricity by the shareholders of a company being a Special Purpose 

Vehicle. The above decision is in the context of a Special Purpose Vehicle 

only and not in the context of an operating company which acts as a 

captive generator for its own use and also generates and supplies 

electricity to its shareholders. Such a combination was considered in 

Malwa Industriesꞌ case as to be permissible and valid. 

35. We are not inclined to agree with the contentions of the Appellant 

that in view of this Tribunal judgment in appeal Nos. 171 of 2008 and 

Kadodara Power Ltd. & Ors., 2009 ELR (APTEL) 1037, the principle of 

proportional consumption should be applied even if the shareholding sister 

concerns were considered as captive users. 

36. In conclusion we decide as under: 

(i) The State Commission has the jurisdiction to declare the captive 

generating plant and captive consumer status of the first Respondent and 

also the captive consumer status of its three sister concerns. 
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(ii) We agree with the decision of the State Commission holding that 

the first Respondent is a captive generator and its three sister concerns 

are also the captive users. This is in line with thisTribunalôs judgment in 

Malwa Industries case (Supra); 

(iii) We uphold the decision of the State Commission that principle of 

proportional consumption will not apply in the present case as the 

Respondents are covered by the Rule 3(1)(a). 

37. Appeal is dismissed and IAs stand disposed of. No costs.ò 

 

6.20. In accordance with the above order, M/s. Suryadev Alloys & Power Private 

Limited is an operating company which acts as a captive generator for its own 

use and also generates and supplies electricity to its shareholders. Hence, the 

rule of proportionality will not be applicable for the present case. Further, in this 

connection, it is most relevant to mention case, the said APTEL order was 

challenged by Chhattisgrh State Power Distribution Co vide C.A.No.7354 of 2010 

before the Hon ble Supreme Court of India. Further, TANGEDCO filed 

Intervention/Impleadment application vide 15312 of 2020 on 24.01.2020 in 

C.A.No.7354 of 2010 before the Hon ble Supreme Court of India. Therefore, rule 

of proportionality will not be applicable for M/s. Suryadev Alloys & Power Private 

Limited subject to the outcome of the order of the Hon ble Supreme Court of India 

in C.A.No.7354 of 2010 and C.A.Nos.8527-8529 of 2009. 

6.21. Since ñOwnershipò criteria for the generating plant as a whole have not 

been fulfilled, M/s. Suryadev Alloys & Power Private Limited has lost the captive 
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status for Financial year 2019-20. Hence, having lost CGP status for 2019-20, the 

Captive users who are also the owners of the said plant to the extent oftheir 

ñownership  holding are liable to pay the Cross Subsidy Surcharge as detailed 

below as per Tariff Order in T.P.No.1 of 2017 dated.11.08.2017: 

For FY 2019-2020 

Total adjusted units in the Financial year 2019-2020= 905,880,715 units 

Cross Subsidy Surcharge applicable for Industrial services= Rs.1.67/unit  

Total Cross Subsidy payable by Captive users FY 2019-20= Rs.151,28,20,794/- 

 

6.22. From the above, it is stated that as the conditions of the captive status is 

not fulfilled, the userôs liability on CSS dues provisionally, to be remitted is arrived 

as Rs.151,28,20,794/- (Rupees One Hundred and Fifty One Crore Twenty Eight 

Lakhs Twenty Thousand Seven Hundred and Ninety Four only) for FY 2019-20. 

The user wise adjustment details along with the amount of Cross Subsidy 

Surcharge liability is detailed below: 

FY 2019 -20 

No. Name of the Captive 
User 

Tar
iff  

HT 
SC 

EDC Adjusted 
Units 

CSS 
Rate 
per 
unit 
(Rs.) 

Provisional 
CSS to be 
payable by the 
captive User 
(Rs.) 

1 Akshara Industries 
Ltd 

IA 1779 Chennai 
North 

4,683,108 1.67 78,20,790 

2 Aland Spinners Pvt 
Ltd. 

IA 356 
Mettur 47,860 4,747,860 1.67 

79,28,926 

3 Appollo Tyres Ltd IA 774 Chengalpe
tu 

96,166,634 1.67 16,05,98,278 
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4 Arupadai 
Arulmurugan 
Spinners Pvt. Ltd. 

IA 316 
Mettur 4,865,208 1.67 81,24,897 

5 Balaji Rubber 
Industries Pvt. Ltd. 

IA 317 
Namakkal 3,884,239 1.67 64,86,680 

6 C R Textile Mills Amit 
Parasrampuri partner 

IA 150 
Namakkal 1,866,132 1.67 31,16.440 

7 Dindigul Steel Rolling 
Mills (P) Ltd. 

IA 196 
Dindigul 7,982,393 1.67 1,33,30,596 

8 Eastman Spinning 
Mills Pvt Ltd. 

IA 181 
Dindigul 15,986,755 1.67 2,66,97,381 

9 Eastman Spinning 
Mills Pvt Ltd. 

IA 257 
Dindigul 18,138,516 1.67 3,02,91,322 

10 Eicher Motors Ltd. IA 979 Chengalpe
tu 

33,743,330 1.67 5,63,51,361 

11 Eicher Motors Ltd. IA 1048 Chennai 
North 

7,778,070 1.67 1,29,89,377 

12 Eicher Motors Ltd. IA 1212 Chengalpe
tu 

26,712,615 1.67 4,46,10,067 

13 Easwar Rubber 
Products Pvt. Ltd. 

IA 238 
Namakkal 3,638,240 1.67 60,75,861 

14 Exide Industries 
Limited 

IA 216 
Krishnagiri 28,194,608 1.67 4,70,84,995 

15 Ganesa Rubber 
Reclaimers 

IA 392 
Palladam 249,030 1.67 4,15,880 

16 GBR Metals Pvt. Ltd. IA 1812 Chennai 
North 

16,588,438 1.67 2,77,02,691 

17 GMB Textiles Mills 
India Limited 

IA 217 
Erode 5,654,702 1.67 94,43,352 

18 India Dyeing Mills (P) 
Ltd. 

IA 69 
Erode 18,333,159 1.67 3,06,16,376 

19 Indus TMT Industries 
Ltd. 

IA 336 
Krishnagiri 11,084,440 1.67 1,85,11,015 

20 J S Auto Cast 
Foundry India Pvt. 
Ltd. 

IA 329 
Coimbator
e North 

28,581,394 1.67 4,77,30,928 

21 Jayanachar Textile 
Mills (P) Ltd. 

IA 195 Virudhuna
gar 

4,496,250 1.67 75,08,738 

22 Jayasakthi Casting 
India pvt. Ltd. 

IA 433 
Erode 17,611,467 1.67 2,94,11,150 

23 K L Concast Pvt ltd. IA 1868 Chennai 
North 

4,764,780 1.67 79,57,183 

24 K L Concast Pvt ltd. IA 1914 Chennai 
North 

19,934,039 1.67 3,32,89,846 

25 KLRF Ltd, Unit Eltex 
Super Castings 
 

IA 396 
Coimbator
e North 

8,022,106 1.67 1,33,96,917 
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26 KMP Spinners Pvt 
Ltd. 

IA 301 
Mettur 166,516 1.67 2,78,C82 

27 M C P Steel And 
Alloys (P) Ltd. 

IA 346 
Palladam 15,400,020 1.67 2,57,18,C33 

28 Meenakshi Agro and 
Flour Mill (P) Ltd. 

IA 318 
Salem 2,327,913 1.67 38,87,615 

29 Meenakshi 
Udyog(Indla) Pvt 
Ltd., 

IA 
302 Krishnagiri 6,871 32,696,871 1.67 ,77 

5,46,03,775 

30 Mil Steel and Power 
Ltd 

IA 187
5 

Chennai 
North 65,668 

9,665,668 1.67 
1,61,41,666 

31 Mothi Soinner Pvt 
Ltd 

IA 
373 Mettur 58,95 7,358,959 1.67 

1,22,89,462 

32 Nachair Spinning 
Mills Pvt. Ltd. 

IA 
96 

Virudhuna
gar 

8,693,555 1.67 1,45,18,237 

33 Perumal Spinning 
Mills Pvt Ltd 

IA 
159 Salem 5,551,966 1.67 92,71,783 

34 Ponneri Steel 
Industries 

IA 149
9 

Chennai 
North 

14,166,529 1.67 2,36,58,104 

35 R. K. Steel 
Manufacturing 
Company Pvt Ltd 

IA 
178
8 

Chennai 
West 3,855,520 1.67 64,38,718 

36 Raghul Spinning 
Mills, Partner, P. 
Deveraj 

IA 

295 
Virudhuna
gar 3,590,302 1.67 59,95,804 

37 Rajalakshlmi 
Spinners Pvt Ltd 

IA 
91 

Virudhuna
gar 

8,343,806 1.67 1,39,34,156 

38 Ranger Cotton Mills 
(INDIA) Pvt Ltd 

IA 
119 Gobi 4,801,401 1.67 80,18,340 

39 Sakthi Auto 
Ancillary Pvt Ltd 

IA 
228 

Coimbator
e North 

23,657,872 1.67 3,95,08,646 

40 Sakthi Steel 
Industries Limited 

IA 
324 

Kanchipur
am 

7,109,100 1.67 1,18,72,197 

41 Santhi Processing 
Unit Pvt Ltd 

IA 
357 Mettur 3,657,263 1.67 61,07,629 

42 Santhi Processing 
Unit Pvt Ltd 

IA 
370 Mettur 6,669,491 1.67 1,11,38,050 

43 SICGILSOL Gases 
Pvt Ltd 

IA 
114 Tanjore 13,304,100 1.67 2,22,17.847 

44 Silver Spring 
Spinners India Pvt 
Ltd 

IA 
174 

Virudhuna
gar 

4,321,968 1.67 72,17,687 

45 Sonal Irons 
Industries Pvt Ltd 

IA 
354 Krishnagiri 3,252,051 1.67 54,30,925 

46 Sonal Irons 
Industries Pvt Ltd 

IA 
535 Krishnagiri 7,709,942 1.67 1,28,75,603 

47 Sonal Vyapar IA 202 Salem 15,298,361 1.67 2,55,48,253 
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Private Limited 

48 Sree Jagathguru 
Textiles Mills (P) Ltd 

IA 
422 Palladam 15,410,156 1.67 2,57,34,961 

49 Sree Rajasekar 
Spinning Mills Pvt 
Ltd 

IA 
134 

Virudhuna
gar 

4,945,095 1.67 82,58,369 

50 Sree Rengaraj Steel 
and Alloys (P) Ltd 

IA 
136 Salem 12,768,734 1.67 2,13,23,786 

51 
SRF Limited 

IA 126
3 

Chennai 
North 

40,075,501 1.67 6,69,26,087 

52 
SRF Limited 

IA 166
6 

Chennai 
North 

2D,974,399 1.67 3,50,27,246 

53 Sri Balambike 
Textile Mills (P) Ltd 

IA 
93 Gobi 11,211,013 1.67 1,87,22,392 

54 Sri Rammohan 
Textiles 

IA 
203 

Virudhuna
gar 

5,979,576 1.67 99,85,892 

55 Sri VenKateshwara \ 
SteelIndustries 
Partner P. Shiva 
Kumar 

IA 

84 Salem 2,516,339 1.67 42,02,286 

56 SSF Plastics India 
(P) Ltd 

IA 
220 Krishnagiri 11,896,588 1.67 1,98,67,302 

57 Sugaprlya Paper & 
Boards Pvt Ltd 

IA 
147 

Virudhuna
gar 

3,073,951 1.67 51,33,498 

58 Sundaram Brake 
Linings Ltd 

IA 
83 

Virudhuna
qar 

5,225,966 1.67 87,27,363 

59 Sundaram Brake 
Linings Ltd 

IA 
153 

Virudhuna
gar 

4,054,368 1.67 67,70,795 

60 Sundaram Brake 
Linings Ltd 

IA 
826 

Changalpe
ttu 

3,781,235 1.67 63,14,662 

61 Sundaram Brake 
Linings Ltd 

IA 128
2 

Channal 
West 

4,447,012 1.67 74,26,510 

62 Suryadev Alloys & 
Power Private 
Limited 

IA 
197
6 

Channel 
North 

142,250,,000 1.67 
23,75,57,500 

63 Thanga Prataph 
Spinning Mills (P) 
Ltd 

IA 
143 

Virudhuna
gar 

3,453,762 1.67 
57,67,783 

64 Thangavelu Fabrics 
Pvt Ltd 

IA 
240 Mettur 2,152,916 1.67 

35,95,370 

65 The Arasan 
Aluminium 
Industries (P) Ltd 

IA 
55 

Virudhuna
gar 

3,355,848 1.67 
56,04,266 

66 V.V. Iron & Steel 
Company (P) Ltd 

IA 
262 Tucticorin 6,234,516 1.67 

1,04,11,642 

67 Vishnu Lakshmi 
Mills (P) Ltd 

IA 
181 

Coimbator
e Metro 

6,767,051 1.67 
1,13,00,975 
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Grand Total 905,880,715  1,51,28,20,794 

 

6.23. Sub-section (3) of section 106 which pertains to voting by poll provides that 

a member need not use all his votes in a uniform manner while voting on a poll. It 

entitles a member to exercise his voting right partly in favor of the motion or partly 

against or in any other manner as he wishes to exercise. Further, the member 

need not use all his votes. This right is available in case of poll irrespective of 

whether the member is casting vote himself or through proxy or through any other 

person. However, this right is not available in case of voting by show of hands as 

a member since on a show of hands; every member present in person shall have 

one vote; whereas on a poll, the voting rights of members shall be in proportion to 

his share in the paid-up equity share capital of the company. 

6.24. In taking a vote by show of hands, the duty of the Chairman unless the 

Articles otherwise provide, is to count the hands held up and to declare the 

resolution accordingly, without regard to the number of votes that a member 

possesses and without regard to proxies, whether held by member for other 

members or by non-members for members. 

6.25. The AoA of M/s. Suryadev Alloys & Power Private Limited, only refers to 

voting by show of hands, which would take into consideration votes by the 

number of members present and not by the number of members it 

represents.Hence, the irrevocable appointment of Mr. Mukesh Agarwal will make 

redundant the voting rights, since only Mr. Mukesh Agarwalôs one vote in show of 
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hands would be counted, deeming the voting rights otiose, and thus, not meeting 

the ñownershipò requirement which mandates voting rights to be held by the 

equity shareholders. 

6.26. Even in the event that the Company chooses to vote by poll, a reading of 

Section 106(3) of the Companies Act, 2013 shows that a Company ispermitted for 

a designated person to be appointed as a representative on behalf of the equity 

shareholders to vote on their behalf. While so, AoA provides that the equity 

shareholders with voting rights to irrevocably appoint a designated individual, one 

Mr. Mukesh Agarwal, as the authorized representative to attend and vote at all 

general meetings of shareholders of the Company. 

6.27. The Companies Act, 2013 only permits the equity shareholders to 

nominate a proxy or a representative to cast the vote while the AoA takes away 

the choice of the equity shareholder by mandating the nomination of the 

representative. Thus, in true sense depriving the equity shareholders of the right 

to vote. Therefore, even in the event of voting by poll, the criteria of ñownershipò is 

not met with the equity shareholders being denied a right to vote. 

6.28. The AoA, is in violation of Section 106(2) of the Companies Act, 2013 

which reads as follows- ñA company shall not, except on the grounds specified in 

sub-section (1), prohibit any member from exercising his voting right on any other 

ground.òAs per Section 6 of the Companies Act, 2013, the provisions of the Act 

shall have effect notwithstanding anything contrary contained in the Articles of a 
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company. Hence, anything contra stated in the AoA cannot be said to be in 

compliance of Rule 3. 

6.29. Mandating every equity shareholder to irrevocably appoint a representative 

is akin to prohibiting a member from exercising his voting right and is thus not 

meeting the ñOwnership  criteria as defined under Rule 3 apartfrom being in 

violation of the provision of the Companies Act, 2013. 

6.30. The AOA takes away the economic rights of the equity shareholder. AOA 

seems only a colorable impression of compliance of Electricity Rules, 2005, while 

the same does not comply with the Rules in true sense. All are termed as 

ñConsumer  and calling them as equity shareholders with differential voting rights 

is a sham since AOA takes away all rights and vests the same only with one 

person, Mr. Mukesh Agarwal. Unless offending Articles are amended, cannot be 

said to meet the criteria for ñCaptive Generating Plant . 

 
 
7. Written Submissions of Respondent M/s. Eicher Motors Limited (R-8, 

R-13 and R-14) 

7.1. The Petitioner, TANGEDCO, contends that in view of clause 11.2 of the AOA 

that enjoins the members of the Captive Generating Plant (COP) to appoint Mr. 

Mukesh Agarwal or the current managing director of the CGP as the authorised 

representative of the member to attend and vote at all general meetings of 

shareholders of the company, the voting rights of the members have become 
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redundant and the CGP has failed the test of ownership criterion. Hence, the 

members should pay surcharge. 

7.2. This Respondent submits that the contention based on the meaning of the 

phrase "ownership" is incorrect in law. It is also absurd. 

7.3. Rule 3 of the Electricity Rules, 2005, refers to "ownership" of a CGP as a 

criterion. The Explanation to the said Rule 3 defines "ownership" to mean equity 

share capital with voting rights. It is submitted that the above Explanation / 

definition under Rule 3 is an inevitable provision which is necessary to identify 

"ownership" by companies as section 43 of the Companies Act, 2013 

(corresponding to section 85 of Companies Act, 1956) prescribes two kinds of 

shares namely equity shares with regular voting rights / differential rights and 

preference shares. The Explanation / definition thus serves to exclude 

preference shareholders from the ambit of the expression "ownership" in the 

Rule. 

7.4. The further contention of TANGEDCO that the irrevocable appointment of 

the representative has made the voting rights of a member redundant and that 

consequently the CGP has failed the "ownership" criterion is, respectfully, again 

incorrect. The COP has two classes of shares, Class B equity shares carrying 

voting rights and Class C equity shares carrying differential rights as to voting. 

Further, regulations 12.1 and 12.2 of the AOA elaborates on the voting rights of 

the different classes of shareholders. A Class-B shareholder has one vote for each 
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equity share (Reg.12.1) and a Class-C Shareholder as 333 votes for every equity 

share held by it. 

7.5. Further, Reg. 27 of the AOA reads as follows: 

"27. Every member of the Company and holding any Equity, shares of 
theCompanyshall have a right to vote on every resolution placed before the 
Company and his votingright on poll shall be in proportion to the number of votes 
in the equity shares held by him." 

 

7.6. Thus, to the contrary, the regulations of the AOA clearly show that 

the "ownership" requirement of the CGP under Rule 3 'of the Electricity Rules, 

2005 is satisfied. 

7.7. In regard to the contention that the voting right itself has become 

redundant, it is contrary to section 48 of the Companies Act, 2013. Section 48 of 

the Companies Act relates to change in variation of shareholders rights and it 

stipulates that the rights attached to the shares of any class may be varied only with 

the consent in writing of the issued shares of that class or by means of a special 

resolution passed at a separate meeting of the holders of the issued shares of 

that class. 

7.8. Section 113 of the Companies Act, 2013 is also relevant. The said section 

enables a company that is a member of another company to "authorise such 

person as it thinks fit to act as its representative at any meeting of the company, 

or at any meeting of anti class of members of the company." 
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7.9. In the context, Reg. 11.2 of the AOA is relevant and is extracted for 

convenience: 

"11.2 The Class "B" & Class "C" Shareholders shall irrevocably appoint Mr. 

Mukesh Agarwal or the current Managing Director as its authorised 

representative to attend and vote at all general meetings of shareholders of the 

Company on behalf of the Consumer." 

7.10. It is clear that members have appointed Mr. Mukesh Agarwal as their 

representative to attend and vote at all general meetings of the company and 

not"at any meeting of any class of members of the company." It is therefore 

submitted that in view of the limited authorisation to attend only the general 

meetings of the company and not the meeting of any class members of the 

company, the question of variation of shareholders rights do not arise. 

7.11. The contention is also absurd. A body corporate can only be represented 

by a representative appointed in terms of Section 113 of the Companies Act, 

2013. If the contention of TANGEDCO is taken to its logical conclusion, a body 

corporate that does not at all attend any meetings of the company and does not 

appoint a representative is better off than a body corporate that diligently appoints 

a representative to attend the meetings of a company.The contention is also 

absurd because section 43 recognises equity shares with voting rights only. As 

pointed out in arguments, the use of the phrase "Ownership" in Rule 3 of the 

Electricity Rules, 2005, was only to distinguish between the types of shares as 

referred in section 43 of the Companies Act, 2013. 
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7.12. The further contention that the expression "irrevocable" used in Reg. 11.2 of 

the AOA takes away voting rights is also opposed to section 202 of the Contract 

Act, 1872. The representative is only an agent of the company and in law such 

irrevocable appointment can be determined if it is not coupled with interest in 

terms of section 202 of that Act. In the instant case Mr. Mukesh Agarwal has no 

interest and hence the appointment is revocable regardless of the expression 

used in Reg. 11.2 of AOA. 

7.13. The AOA and the agreements between CGP and this Respondent clearly 

distinguishes between the obligations and rights of the CGP and the captive user. 

The captive users have entered into legal arrangements such as in Reg. 11.2 of 

the AOA in order to comply with the requirements of the Electricity Act, 2003, and 

Electricity Rules, 2005, to be a CGP and captive user. In this regard the following 

clauses of the shareholders agreement dated 06.04.2017 between the CGP and 

this Respondent may  be noted: 

"2.2. PURPOSE 

The object and purpose of this agreement is to enable EML to become a 

shareholder of SURYADEV and become a captive user and purchaser of part of 

power generated by SURYADEV equivalent to Contracted Quantity and thereby 

to enable SURYADEV comply with the provisions of the Electricity Act, 2003, 

relating to captive generation and consumption of power. Apart from the above 

EML do not have any other purpose for becoming a shareholder of 

SURYADEV." 
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"3.7 The Equity Shares to be held by EML shall have the rights and obligations 

that are set out in the Articles of Association of SURYADEV, as amended 

from time to time, however, such terms as set out in the Articles of Association 

of SURYADEV shall not neither directly or indirectly affect the rights of EML to 

buy, as captive user, the power generated by SURYADEV or prejudicially affect 

the interest of EML in any manner." 

"13. INDEMNITY  

SURYADEV agrees and acknowledges that EML has no role in running of its 

operations and conduct of its business. SURYADEV shall always keep 

EML, its directors, management, officers and agents fully indemnified 

against all losses, costs, expenses, penalties, charges, levies and 

outgoes suffered by or claimed against them due to any act or omission 

by SURYADEV or its directors, officers or shareholders.  

 

Furthermore, SELLER and SURYADEV shall always keep EML, its directors, 

management, officers and agents fully indemnified against all losses, costs, 

expenses, penalties, charges, levies and outgoes suffered by or claimed 

against them due to breach by SURYADEV of its obligations under this 

Agreement and / or if any of its representations or warranties is or becomes 

untrue". 

 

7.14.However, it can be noted from clause 3.7 above that the obligations of the 

artiesas set out in the AoA should not affect the right of this Respondent in any 

manner. 

7.15.Thus the contentions of TANGEDCO are not in accordance with sections 

6, 48 and 113 of the Companies Act, 2013 (correspond to sections 9, 106 and 
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187 of the Companies Act, 1956) and the above M.P. No. 22 of 2021 deserves to be 

dismissed with exemplary costs. The relevant extracts of sections 6, 48 and 113 of 

the Companies Act, 2013 are appended to the Annexure for convenience. 

 

8. Written Submission of M/s. Exide Industries Limited (R-27):- 

8.1. In view of clause 11.2 of the AOA that enjoins the members of the Captive 

Generating Plant (CGP) to appoint Mr. Mukesh Agarwal or the current 

Managing Director of the CGP as the authorised representative of the member to 

attend and vote at all general meetings of shareholders of the company, the 

voting rights of the member has become redundant and the CGP has failed on the 

ownership criterion. Hence, the members should pay surcharge; the irrevocable 

appointment of the representative has made the voting rights of a member 

redundant and that consequently the CGP has failed the "ownership" criterion; the 

voting right itself has become redundant; and that the expression "irrevocable" 

used in Reg. 11.2 of the AOA takes away voting rights 

 

8.2. This Respondent submits that the contentions of the Petitioner 

TANGEDCO are incorrect, arbitrary, illegal and totally untenable for the following 

reasons:- 

i. Rule 3 of the Electricity Rules, 2005, refers to "ownership" of 

a CGP as a criterion. The Explanation to the said Rule 3 

defines "ownership" to mean equity share capital with voting 

rights. It is submitted that the above Explanation / definition 
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under Rule 3 is an inevitable provision which is 

necessary to identify "ownership" by companies as section 

43 of the Companies Act, 2013 (corresponding to section 85 

of Companies Act, 1956) prescribes two kinds of shares 

namely equity shares with regular voting rights / differential 

rights and preference shares. The Explanation / definition 

thus serves to exclude preference shareholders from the ambit 

of the expression "ownership". 

ii. The CGP has two classes of shares, Class B equity 

shares carrying voting rights and Class C equity shares 

carrying differential rights as to voting (see under I. 

INTERPRETATIONS, AOA). Further, regulations 12.1 and 12.2 

of the AOA elaborateson the voting rights of the different 

classes of shareholders. A Class-B shareholder has one vote for 

each equity share (Reg. 12.1) and a Class -C shareholder has 

333 votes for every equity share held by it. 

iii. Reg. 27 of the AOA reads as follows: 

"27. Every member of the Company and holding any 

Equity shares of the Company shall have a right to vote 

on every resolution placed before the Company and his voting 

right on poll shall be in proportion to the number of votes in the 

equity shares held by him." 

Thus, to the contrary, the regulations of the AOA clearly show 

that the "ownership" requirement of the CGP under Rule 3 of the 

Electricity Rules, 2005 is satisfied. 

 

iv. Section 48 of the Companies Act relates to change in variation 
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of shareholders rights and it stipulates that the rights attached 

to the shares of any class may be varied only with the consent 

in writing of the issued shares of that class or by means of a 

special resolution passed at a separate meeting of the holders 

of the issued shares of that class. 

 

v. Section 113 of the Companies Act, 2013 is also relevant. The 

said section enables a company that is a member of another 

company to "authorise such person as it thinks fit to act as its 

representative at any meeting of the company, or at any meeting 

of any class of members of the company." 

 

vi. In the context, Reg. 11.2 of the AOA is relevant and is 

extracted for convenience: 

"11.2 The Class "B" & Class "C" Shareholders shall 

irrevocably appoint Mr. Mukesh Agarwal or the current 

Managing Director as its authorised representative to attend 

and vote at all general meetings of shareholders of the 

Company on behalf of the Consumer." 

 

8.3. It is clear that members have appointed Mr. Mukesh Agarwal as their 

representative to attend and vote at all general meetings of the company and not 

ñat any meeting of any class of members of the company." In view of the limited 

authorisation to attend only at the general meetings of the company and not in the 

meeting of any class members of the company, the question of variation of 

shareholders rights do not arise. 

 

8.4. A body corporate can only be represented by a representative appointed 
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in terms of Section 113 of the Companies Act, 2013. If the contention of 

TANGEDCO is taken to its logical conclusion, a body corporate that does not at all 

attend any meetings of the company and does not appoint a representative is 

better off than a body corporate that diligently appoints a representative to 

attend the meetings of a company. 

 

8.5. Section 43 recognises equity shares with voting rights only. As pointed 

out in arguments, the use of the phrase "Ownership" in Rule 3 of the Electricity 

Rules, 2005, was only to distinguish between the types of shares as 

referred in section 43 of the Companies Act, 2013. 

 

8.6. The contention that the expression "irrevocable" used in Reg. 11.2 of 

the AOA takes away voting rights is also opposed to section 202 of the 

Contract Act, 1872. The representative is only an agent of the company 

and in law such irrevocable appointment can be determined if it is not 

coupled with interest in terms of section 202 of that Act. In the instant case 

Mr. Mukesh Agarwal has no interest and hence the appointment is 

revocableregardless of the expression used in Reg. 11.2 of AOA. 

 

8.7. The AOA and the agreements between CGP and this Respondent 

clearly distinguishes between the obligations and rights of the CGP and the 

captive user. The captive users have entered into legal arrangements such as 
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in Reg. 11.2 of the AOA in order to comply with the requirements of the 

Electricity Act, 2003, and Electricity Rules, 2005, to be a CGP and captive 

user. 

 

8.8. Without prejudice to the above contentions that there are no merits in 

the case put forth by the Petitioner, in the unlikely event that tie Commission comes 

to the conclusion that thecross subsidy as claimed by the 

Petitioner/TANGEDCO is payable, then the Commission may suitably direct 

the 1st Respondent to honour its commitment under the Indemnity dated 

12.09.2017 between this Respondent and the 1
st
Respondent. 

 

8.9. The contentions of TANGEDCO are not in accordance with sections 6, 48 

and 113 of the Companies Act, 2013 (correspond to sections 9, 106 and 187 of 

the Companies Act, 1956) and the above M.P. No. 22 of 2021 deserves to be 

dismissed with exemplary costs. 

 

9. Written Submission filed on behalf of the Respondent:- 

9.1. This Written Submission is being filed, in pursuance of the Common 

Order passed by the Commission, issued in M.P. No. 24 of 2020 dated 

07.12.2021, in the matter of verification of CGPstatus,based on various Review 

Petitions and Clarification Petition filed by various stakeholders, including the 

Petitioner TANGEDCO and also by accommodating the orders of the Hon'ble 
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APTEL dated 07.06.2021 and 26.11.2021. 

9.2. The Daily Order in M.P. No. 6 of 2021 dated 15.06.2021, the 

Commission has directed this Respondent and all other parties arrayed as 

Respondents in the respective CGP verification matters, to file a Memo, as how 

the order of the Hon'ble APTEL in Appeal No. 131 of 2020, filed by the Tamil 

Nadu Power Producers Association (TNPPA), against the order of the 

Commission issued in RA No. 7 of 2019 dated 28.01.2020, influences the matter 

now under adjudication before the Commission and accordingly, a Memo was 

filed by the Respondent already before the Commission in compliance of the 

Daily Order dated15.06.2021. 

9.3. The Hon'ble APTEL in a Batch of 39 Appeals, filed before it by various 

Stakeholders from various States, has issued a detailed order on 26.11.2021, 

which is also important to decide the instant case as it has made substantial 

alterations to the order of the Commission passed in RA No. 7 of 2019 dated 

28.01.2020, as far as the Rule of Proportionality and other such important 

matters are concerned. 

9.4. The Commission itself has passed a detailed Common Order based on 

the Order of the Hon'ble APTEL dated 07.06.2021 in Appeal No. 131 of 2020 

and also by taking in to consideration of the various submissions made by the 

Stakeholders, by way of their Review Petitions / Clarification Petition and 

accordingly, the Common Order dated 07.12.2021 of the Commission, delivered 
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in M.P. No. 24 of 2020, also makes substantial modifications of the original order 

passed in RA No. 7 of 2019 dated 28.01.2020. Therefore, it becomes necessary, 

for the Respondent to consolidate the entire matter, within the scope of the 

modifications and other orders passed in the matter of CGP verification and 

accordingly, the present petition filed by the TANGEDCO in the instant 

Miscellaneous 

Petition,hasnotonlybecomeinfructuousformaintainabilityandhasalso become not 

maintainable on various legal and factual matrix as submitted below. 

9.5. The Miscellaneous Petition filed by the Petitioner, in the above matter is 

exclusively based on the order of the Commission issued in RA No. 7 of 2019 

dated 28.01.2020 and prior to the passing of orders by Hon'ble APTEL in Appeal 

No. 131 of 2020 dated 07.06.2021. The Hon'ble APTEL has also delivered an 

order in a Batch of 39 Appeals on 26.11.2021, which substantially alters the 

status of the matter of CGP verification. Above all, now the Commission has also 

passed a Common Order on 07.12.2021, in a Batch of Review Petitions and 

Clarification Petition and therefore, this Common Order dated 07.12.2021 of the 

Commission, also makes the entire matter of verification of CGP status fully 

modified and altered. Therefore, under the changed scenario, as explained 

above, the petition filed by the TANGEDCO does not have any merit for 

consideration and has become totally infructuous both on law as well as on facts 

and therefore, it has to be dismissed for all reasons. Besides to the same, on the 

grounds of other merits also, the petition requires no consideration on the 
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reasons submitted below and accordingly, the Respondent prays that the instant 

petition filed by the TANGEDCO in the above M.P. No. can be dismissed as 

infructuous and also is not maintainable on the grounds of merittoo. 

9.6. For the purpose of convenience, the extract of the Daily Order of the 

Commission issued in M.P. No. 6 of 2021 dated 15.06.2021 is reproduced 

below: 

ñThiru.M.Gopinathan, Standing Counsel for TANGEDCO appeared. 

Thiru.S.P.Parthasarathy, Advocate appeared for the respondent and 

sought time for filing counter. Thiru.S.P.Parthasarathy, Advocate 

sought to dismiss the petition as infructuous based on the judgement 

of APTEL against the order passed by the Commission in the matter 

of guidelines for verification of CGP. Thiru.Rahul Balaji, Advocate 

submitted that all the matters relating to similar prayer could be 

listed together. Respondent is directed to file memo. The case is 

adjourned to 13.07.2021 for filing memo on the applicability of the 

judgement of APTEL to individual cases pertaining toCGPs.ò 

 

9.7. Accordingly, on behalf of the Respondent, suitable Memo has been filed 

before the Commission in pursuance of the above directions on 09.07.2021. 

However, there was no reply or response found received from the Petitioner 

TANGEDCO till today. Therefore, the Respondent feels that the Petitioner has 

no grounds to object the Memo filed by the Respondent on thematter. 

9.8. The order of the Commission issued in RA No. 7 of 2019 dated 

28.01.2020, was appealed by the Tamil Nadu Power Producers Association 

(TNPPA), in Appeal No. 131 of 2020 and accordingly, the final order and 
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judgement in Appeal No. 131 of 2020 was issued by the Hon'ble APTEL on 

07.06.2021. The present Respondent in M.P. No. 31 of 2020, is a Member in 

Tamil Nadu Power Producers Association (TNPPA). The order of the Hon'ble 

APTEL has set aside, various portions of the Order in RA No. 7 of 2019 of the 

Commission and also modified the order of the Commission to a greater extent. 

 

9.9. The Hon'ble APTEL observed that for the purpose of granting open 

access for captive purposes, the document as recorded at Para 11.3 of the 

judgment dated 07.06.2021 in Appeal No.131 of 2020, shall be 

adequate/sufficient. The said order has also reiterated that these documents, as 

specified therein, are within the framework of TNERC-Grid Connectivity & Intra 

State Open Access Regulations, 2014 and also do not violate the provisions of 

Rule 3 of the Electricity Rules, 2005. 

 
Para 11.3of the Judgment dated 07.06.2021 is extracted below. 

 

(i)  Open Access application as per the format given in 
aforesaid Regulation, 2014 with list of captiveusers; 

(ii)  Certificate from a Chartered Accountant or Practicing 
company secretary providing details of the ownership of 
the CGP with shareholding details as on the date of the 
application; 

(iii)  Consent/NoC obtained from DISCOM (Electricity 
Distribution Circle (EDC)) where the CGP is located. 
(Consent/NoC needs to be issued within 3 days as per 
OA Regulation, 2014); 

(iv)  Consent NOC obtained from DISCOM EDC where the 
captive users are located (for only newusers); 

(v)  An undertaking of not having entered into a Power 
Purchase Agreement (PPA) or any other bilateral 
agreement with more than one person for the same 
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quantum of power for which open access is sought from 
the Captiveuser; 

(vi)  Applicable Open Access applicationfee. 
 

9.10. Further, while concluding the judgment, the Hon'ble APTEL has also 

observed in Para 17.2 as below. 

ñ17.2 Issue No.2:- We hold that for the purpose of granting 

open access for captive purpose, the document as 

recorded at Para 11.3 shall be adequate/sufficient. 

Needless to mention that these documents, as specified 

therein, are within the framework of TNERC Grid 

Connectivity & Intra State Open Access Regulations, 2014 

and also do not violate the provisions of Rule 3 of the 

Electricity Rules, 2005.ò 

 

Hence, all other documents, obligated / insisted for grant of Open Access by the 

TANGEDCO or SLDC based on the Order in RA No. 7 of 2019 dated 28.01.2020 

of the Commission, which were in bulk and most of them seen unwanted, are 

now declared as not required for submission before the TANGEDCO / SLDC, 

whenever Open Access approvals are applied for. Hence, to this extent, the 

order of the Commission is greatly modified, as far as applying for open access 

approvals. This is a major change ordered in Order in Appeal No. 131 of 2020 

dated 07.06.2021 of the Hon'ble APTEL. 

 

9.11. The Hon'ble APTEL made it very clear that SPVs and AoPs are totally 

different entities, as defined separately under Rule 3 of the Electricity Rules 

2005 and accordingly, in all processes, this concept should be kept in mind. The 

TANGEDCO, for its own convenience, has however manipulated it, even after 

the matter dealt with clearly, by the Commission also, through its Order in RA 
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No. 7 of 2019 dated 28.01.2020 and accordingly, the TANGEDCO was insisting 

to get a forcible declaration that all CGPs are AoPs irrespective of their 

constitution and status. Now such an approach as adopted by the TANGEDCO 

has become invalid. Now, by this decision of the Hon'ble APTEL, this position of 

differentiating the SPVs and AoPs as different entities, was set right to move on 

the rightdirection. 

Paras 12.19 & 17.3of the Judgment of the Hon'ble APTEL dated 

07.06.2021 are reproduced below for favour of convenience of 

reference. 
 

ñ12.19 In line with the approach adopted by us in the above 

judgment, wherein the previous judgment of this Tribunal 

holding that DPC is part of Non-Tariff Income, was declared 

by us as óper incuriamô, we proceed to apply the same 

principle in the present appeal. We opine that the decision of 

this Tribunal in Kadodara judgment (supra) is given without 

taking into consideration the provisions of Rule 3 of the 

Rules to the extent that Second Proviso to Rule 3(1)(a) being 

an exception under law could not have been applied to Rule 

3(1)(b). The said decision was also given in ignorance of the 

judgments referred by the Appellant, namely B.N. Elias. 

(1936) I.L.R. 63 Cal. 538; CIT v. 

LaxmidasDevidas(1937)39BOMLR910;andDwaraknath 

Harishchandra Pitale, [1937] 5 ITR 716 (Bom), Ramanlal 

Bhailal Patel v. State of Gujarat, (2008) 5 SCC 449, CIT v. 

BuldanaDistt.MainClothImporterGroup,(1961)1SCR 

181 and Mohd.Noorulla v. CIT, (1961) 3 SCR 515 which 

establish that an óassociation of personsô is a recognized tax 

entity and not an incorporated entity. We cannot permit 

unreasonable hardship to be caused to a captive generating 

plant, set up by a special purpose vehicle, by applying the 

above judgment of this Tribunal in ignorance of vital facets 

governing the framework of Rule 3 and also important 

judicial decisions as noted above. In the light of this, we have 
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no hesitation to hold that the decision of the Tribunal in 

Kadodara judgment (supra) to the extent it equates a  SPV 

and an AOP is óper incuriamô. Consequently, the decisions 

referred to by the Respondents for the aforesaid issue do not 

lend any assistance. Therefore, the directions contained 

under 6.4.4, 6.4.5 and 7.6.4 of the impugned order are 

setaside.ò 

 

9.12. Further, while concluding the judgment, the Hon'ble APTEL has also 

observed in Para 17.3 as below. 

 

ñ17.3 Issue No.3:- We hold that as per provisions stipulated 

under the Rule 3 of the Electricity Rules, 2005, the SPV & 

AOP are two distinct entities and cannot be equated at par 

for computation of annual power consumption for 

determining the captive status.ò 

 

9.13. Hence, to this extent, the practice followed by the TANGEDCO / SLDC 

with utter disregard to the order of the Commission, is greatly modified, as far as 

applying for open access approvals. This is a major change ordered in Order in 

Appeal No. 131 of 2020 dated 07.06.2021 of the Hon'ble APTEL. 

9.14. The Hon'ble APTEL has made it very clear that the verification for 

determining the ownership & consumption for CGP/captive users, under Rule 3 

of the Electricity Rules 2005, being an independent exercise, has to be done, 

only on annual basis, at the end of the financial year. Hence, no verification can 

happen on any split-up period, within the financial year and it has to go, based 

on the shareholding pattern of the CGP, as available as on 31st March. 
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9.15. In this regard Paras 13.6 & 17.4 of the Judgment of the Hon'ble APTEL 

dated 07.06.2021 in Appeal No. 131 of 2020 are reproduced below for the sake 

of convenience of reference. 

ñ13.6 Hence, the aforesaid directions for verification of 

ownership and consumption for any change in the group 

captive structure for each corresponding period of such 

change, cannot be sustained and are set aside. Accordingly, 

we also set aside the directions contained in para 6.4.8, 7.4.3, 

7.6.2, 7.6.7 and 7.6.8 of the impugned order. We also 

reiterate our direction to the effect that any verification of 

status of CGPs and captive users has to be done on an 

annual basis, at the end of the financial year in terms of Rule 

3 of theRules.ò 

 

9.16. Further, while concluding the judgment, the Hon'ble APTEL has also 

observed in Para 17.4 as below. 

 

ñ17.4 Issue No.4:- We hold that the verification for 

determining ownership & consumption for CGP /captive users 

under Rule 3, being an independent exercise, has to be done 

on annual basis, at the end of financial year.ò 

 

9.17. To support further this view, the Hon'ble APTEL has reiterated the 

position also again in Para 16.8 of the Judgment dated 07.06.2021. 

ñPara 16.8 It is critical for us to note the practical difficulties 

staring down at the face of the captive users and CGPs in the 

event the concept of weighted average is applied. We agree 

with the submissions of the Appellant that the nature of 

shareholding in a captive structure is fluid and dynamic. That, 

existing captive users within the said captive structure can 

choose to give-up its ownership along with consumption of 

captive power at any point of time if it considers no usage for 

the same. In such a scenario, if no new captive user(s) is 

added then the shareholding along with consumption is 
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accordingly adjusted. A CGP cannot foresee thefuture 

andpredict as to how many of its shareholders may give up 

their ownership along with consumption of captive power, 

neither can it be predicted, if any new/ how many captive 

user(s) will be inducted within the structure. In such a 

scenario, if in terms of Rule 3 of the Rules verification of 

minimum shareholding along with minimum consumption is 

not done annually, at the end of the financial year but done 

considering ownership at different periods during the year, 

then same would create unforeseen difficulties for a CGP to 

maintain its captive structure. As such, we opine that the 

verification mandated under the Rule 3 has to be done 

annually, by considering the shareholding existing at the end 

of the financial year. This is also evident from a perusal of 

Format-5 formulated by TNERC as a part of the impugned 

order, which also specifically contemplates verification to be 

done as per the shareholding existing at the end of the 

financial year. Similar view has already been taken by us in 

Appeal No. 02 and 179 of 2018 titled as ñPrism Cement 

Limited v. MPERC & Orsò(supra).ò 

 

9.18. The Hon'ble APTEL has also set aside the below contents of the order of 

the Commission in RA No. 7 of 2019 dated 28.01.2020 as found in Paragraphs 

6.6.3 & 7.8.2 and accordingly, the said Paragraphs have no more validity as of 

now and therefore, they cannot be enforced in any manner during the process of 

verification of the CGPstatus. 

 
9.19. The portions set aside from the order of the Commission as found in 

Order No. RA 7 of 2019 dated 28.01.2020are as below. 

 

ñ6.6.3 Where the minimum 26% ownership and 51% 

consumption criteria are met, but one or more captive 

users do not meet the proportionality principle, such users 
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who do not fulfil the proportionality criteria shall lose their 

captive status and other captive users who fulfil the 

proportionality criteria will retain their captive status 

provided the CGP complies with the twin criteria of 26% 

ownership and 51% consumption excluding users who lost 

their captivestatus.ò 

 

ñ7.8.2 Where the minimum 26% ownership and not less 

than 51% consumption criteria are met, but one or more 

captive users do not meet the proportionality principle, 

such users who do not fulfil the proportionality criteria shall 

lose their captive status and other captive users who fulfil 

the proportionality criteria will retain their captive status 

provided the CGP complies with the twin criteria of 26% 

ownership and 51% consumption excluding users who lost 

their captivestatus.ò 

 

9.20. Accordingly, if any CGP satisfies minimum 26% ownership and minimum 

consumption of 51%, the failure of the individual captive users, in not satisfying 

the minimum consumption based on its shareholding pattern, except in the case 

of AoPs, will not anyway disqualify the CGP status in any manner. 

 
9.21. Accordingly, Paras 14.7 & 17.5 of the Judgment of the Hon'ble APTEL 

dealing with the above matter are reproduced below for the sake of convenience 

of reference. 

ñ14.7 Hence, we hold that the directions passed in Paras 

6.6.3 and 7.8.2 have been done so in disregard of Rule 3 

of the Rules and our judgments in the aforesaid appeals. 

Thus, these directions cannot be sustained under law and 

are hereby set-aside. We also hold that there is no 

requirement of payment of CSS by any defaulting captive 

users, if the rest of the captive users in a CGP fulfil the 
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minimum requirements of 26% shareholding and 51% of 

consumption in terms of Rule 3 of theRules.ò 

 

9.22. Further, while concluding the judgment, the Hon'ble APTEL has also 

observed in Para 17.5as below. 

ñ17.5 Issue No.5:- We hold that the directions contained in 

Paras 6.6.3 and 7.8.2 of the impugned order passed by the 

State Commission are in disregard to Rule 3 of the 

Electricity Rules and hence, cannot be sustained.ò 

 

9.23. The Hon'ble APTEL has categorically held that there cannot be any 

retrospective application of the procedure, formulated under the impugned order 

in RA No. 7 of 2019 dated 28.01.2020 of the Commission, for the verification of 

the status of CGP/captive users. Therefore, the documents, as called for from 

the prescribed Format I to Format  V-B, may not be Mutatis Mutandis demanded 

by the TANGEDCO, for the CGP verification, in respect of the past 6 years and 

however, such Formats can be insisted from the year 2020-21 onwards, in view 

of the fact that the order of the Commission was made available and known to all 

the stakeholders, only on 28.01.2020. Therefore, any verification of the  CGP 

status for theyears2014-15,2015-16,2016-17,2017-18,2018-19and 2019-20 (6 

years), can be verified by the TANGEDCO, for the 

purposeofdeterminationofthecaptiveplantstatus,onlyon the basis of the data 

already furnished by the CGP/Captive users, while availing the open access or 

otherwise. Therefore, the formatted data, as demanded through Format I to 
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Format V-B, cannot be insisted by the TANGEDCO, for the above period of 6 

years. 

 
9.24. Accordingly, Paras 15.8 & 17.6 of the Judgment of the Hon'ble APTEL, 

dealing with the above matter are reproduced below for the sake of convenience 

of reference. 

ñ15.8 Furthermore, we are convinced with the contention 

and have a concurring view with the settled position of law 

that a piece of delegated legislation cannot have a 

retrospective applicability unless the parent legislation 

under which it came into existence permits such 

retrospective applicability. In this regard, we have gone 

through the judgments of the Honôble Supreme Court in the 

cases of Panchi Devi (supra), M.D. University (supra) and 

Basant Agrotech (India) Ltd. (supra). The essence of these 

decisions is that in the absence of any provision contained 

in the legislative Act, a delegate cannot make a delegated 

legislation with retrospective effect. We have examined the 

provisions of the Electricity Act, 2003 and it is observed 

that no provision of law is enacted therein which permits 

retrospectivity. Accordingly, we set-aside the directions 

contained in Paras 6.2.5. & 7.2.4, and hold that there 

cannot be retrospective application of the procedure 

formulated under the impugned order for verification of 

status of CGPs and captive users in the State of Tamil 

Nadu. We however clarify that for the past years, the 

Respondent No.2 can verify data for the purpose of 

verification of captive generating plant status in the State of 

Tamil Nadu, on the basis of the data already furnished by 

CGP/Captive User(s) while availing openaccess.ò 

 

9.25. Further, while concluding the judgment, the Hon'ble APTEL has also 

observed in Para 17.6 as below. 
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ñ17.6 Issue No.6:- We hold that as per settled principles of 

law, there cannot be retrospective application of the 

procedure formulated under the impugned order for 

verification of status of CGP/captive users. However, it is 

clarified that for the past years, the second 

Respondent/TANGEDO can verify data for the purpose of 

determination of captive plant status on the basis of 

dataalready furnished by CGP/Captive users while availing 

the open access.ò 

 

9.26. Also Paras 15.5 to 15.7 of page 157 of the order passed by the Honôble 

APTEL which forms basis for arriving at the above conclusion: 

 

15.5. We have given our consideration to the submissions 

made on behalf of the Appellant and the Respondents on 

the present issue. We have noted the submissions of the 

Respondents and observe that while they are at liberty 

under law to take appropriate legal remedy, however the 

appeal before us emanates from the limited issue of 

challenge to formulation of procedure by TNERC for 

verification of status of CGPs and captive users in the 

State of Tamil Nadu. We also cannot lose sight of the 

crucial fact brought to our knowledge that what is being 

sought to be done vide the impugned order is an attempt to 

open the already concluded transactions by requiring 

additional documents, over and above the documents 

already furnished by CGPs and captive users who have 

availed open access in the past 

 

15.6. Another aspect related to issuance of show cause 

notices, as already recorded above, needs a mention in the 

present judgement. The Respondent No. 2 has already 

submitted that it has issued such notices to many captive 

users and CGPs in the State of Tamil Nadu since the year 

2014 till 2017, as also in the year 2020. In this regard, we 

are constrained to observe that the Respondents are 

endeavouring to reopen and verify the already closed and 

concluded transactions of availing open access for captive 

purposes. For such concluded transactions, the documents 
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have already been submitted with the Respondents and on 

the basis of the said documents, the Respondents permitted 

open access for wheeling of captive power. 
 

15.7. To require additional documents for such concluded 

transactions now would amount to changing the rules of the 

game after the game has started, which is impermissible 

under law. In this regard, we refer to the decision of the 

Honôble Supreme Court in the case of ñK. Manjusree v. 

State of Andhra Pradesh & another,ò (2008) 3 SCC512. 
 

9.27. Further, any order has its enforceability only prospectively which has 

been affirmed as per the Legal Maxim ñNova Constitutio futuris forman imponere 

debet non practeritisò and the same principle was followed by the Honôble 

Supreme Court in Shanti Conductors (P) Ltd and orsVs.Assam state Electricity 

Board & ors dt 23.01.2019. It was held that, 

ñIn the absence of any express legislative intendment of the 

retrospective application of the Act, and by virtue of the fact 

that the Act creates a new liability of a high rate of interest 

against the buyer, the Act cannot be construed to have 

retrospectiveeffectò. 

 
and therefore, by the legal maxim of ñNova Constitutio futuris forman imponere 

debet non practeritisò also, such a retrospective verification of the CGP status, 

based on an order issued by the Commission in RA No. 7 of 2019 dated 

28.01.2020, cannot be made Mutatis Mutandis for the cases of the Respondent 

pertaining to retrospective periods. On this score also, the petition filed by the 

Petitioner TANGEDCO, needs to bedismissed. 
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9.28. The Hon'ble APTEL has also set aside Para 7.6.9 of the order of the 

Commission issued in RA No. 7 of 2019 dated 28.01.2020, which is extracted 

below for instant reference. 

 
9.29. The portion of the Para 7.6.9 of the Order of the Commission in RA No. 7 

of 2019 dated 28.01.2020 stands set aside by Hon'ble APTEL. 

 

ñ7.6.9 Weighted average of shareholding to verify 26% 

ownership annually when there is change in ownership 

structure, shall be considered subject to the condition that 

change in extent of shareholding of a captive user is 

intimated to the Licensee within 10 days of such change. 

Failure to intimate the change within the specified period 

will render in the Licensee conducting verifications without 

considering weighted average ofshareholding.ò 

9.30. Accordingly, Paras 16.12 & 17.7 of the Judgment of the Hon'ble APTEL 

dealing with the above matter are reproduced below for the sake of convenience 

of reference. 

ñ16.12 Accordingly, we set-aside the direction contained in 

para 7.6.9 of the impugned order, wherein TNERC has 

held that, in the event the weighted average of 

shareholdingofcaptiveuserschangeswithinafinancialyear, 

then the same has to be intimated within 10 days to the 

Respondent No. 2, otherwise the said licensee would 

proceed to verify captive status without considering 

weighted average of shareholding.ò 

 

9.31. Further, while concluding the judgment, the Hon'ble APTEL has also 

observed in Para 17.7 as below. 
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ñ17.7 Issue No.7:- We set aside the directions contained in 

Para 7.6.9 of the impugned order wherein the State 

Commission has held that, in the event, the weightage 

average of shareholding of captive users changes within a 

financial year, then the same has to be intimated within ten 

days to the second respondent/TANGEDCO, otherwise the 

said licensee would proceed to verify captive status without 

considering weightage averageshareholding.ò 

 

9.32. Therefore, it is submitted that the judgement and final order of the 

Hon'ble APTEL dated 07.06.2021 in Appeal No. 131 of 2020, has made 

enormous changes with major modifications and has also set aside various 

portions of the order of the Commission in very many areas to the extent 

submittedsupra. 

9.33. Further to the same, the Hon'ble APTEL, in a Batch of 39 Appeals have 

also passed orders greatly modifying the orders of various State Commissions 

and accordingly, delivered a detailed order on 26.11.2021 relating to the Rule of 

Proportionality and all other Parameters governing the CGP verificationprocess. 

9.34. Further to the same, the Commission also passed a detailed Common 

Order on 07.12.2021, in a Batch of Review Petitions and Clarification Petition, 

which made the entire matter of CGP verification to new and modified standards 

than on the scopes already approved by the guidelines provided in the order in 

RA No. 7 of 2019 dated 28.01.2020. 

9.35. Therefore, any Miscellaneous Petition filed by the Petitioner 

TANGEDCO, solely and exclusively based on the Order in RA No. 7 of 2019 
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dated 28.01.2020 only, makes the petition fully infructuous as of now, after 

coming in to force of the order of the Hon'ble APTEL in Appeal No. 131 of 2020 

dated 07.06.2021, the order 

oftheHon'bleAPTELinaBatchof39Appealson26.11.2021andalsoby virtue of the 

Common Order of the Commission dated 07.12.2021. Accordingly, the whole 

petition filed by the TANGEDCO, needs to be dismissed as infructuous in all 

respects. 

9.36. The Respondent has made out a strong prima-facie case against the 

Petitioner and the balance of convenience is also very much available to the 

Respondent, as the vital portions of the Order in RA No. 7 of 2019 dated 

28.01.2020, have been subjected to serious and drastic changes and 

modifications and even some of the portions of the order in RA No. 7 of 2019 

dated 28.01.2020, are set aside fully, which led to the issuance of the Common 

Order dated 07.12.2021 by the Commission. Therefore, unless the Petition filed 

by the TANGEDCO, solely and exclusively based on the Order in RA No. 7 of 

2019 dated 28.01.2020 is dismissed, owing to the fact of coming in to force of 

the order of the Hon'ble APTEL dated 07.06.2021 in Appeal No. 131 of 2020, 

another order of the Hon'ble APTEL dated 26.11.2021 and also based on the 

Common Order of the Commission dated 07.12.2021, the Respondent would be 

facing serious prejudices, if the adjudication is allowed to continueanymore. 

9.37. Further, coming to the aspect of factual matrix of the matter, the 
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Respondent submits that the Respondent is a Company, incorporated under the 

Companies Act, 1956 (since repealed and consolidated under the Companies 

Act, 2013) and is presently a Company limited by shares in terms of the 

provisions of the Companies Act,2013. 

9.38. The Respondent wishes to state that the Respondent is a member in Tamil 

Nadu Power Producersô Association (TNPPA). The Association of the 

Respondent, namely TNPPA, has filed an Appeal Petition before the Hon'ble 

APTEL, New Delhi, in Appeal No. 131 of 2020, challenging the very operation 

and implementation of the order of the Honôble State Commission issued in RA 

No. 7 of 2019 dated 28.01.2020, on various grounds. Accordingly, the Appeal No. 

131 of 2020 was ordered by the Hon'ble APTEL through a detailed judgement on 

07.06.2021 and the main operative portions of the final order and judgement have 

been reproduced supra.     

9.39. Besides to the same, the Respondent wishes to further state that the 

Respondent is also a member in the Madras Steel Re-rollers Association (MSRA) 

and accordingly, in the Writ Petition filed by their Association (MSRA) in WP No. 

6160 of 2020, the Hon'ble High Court has granted an order of injunction in the 

matter of implementing Order in RA No. 7 of 2019 dated 28.01.2020 on 

10.03.2020 itself and the injunction order is still continuing.  

9.40. Without prejudice to the fact that the whole matter of order in RA No. 7 of 

2019 dated 28.01.2020 is sub-judice before the Hon'ble High Court of Judicature 
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at Madras in WP No. 6160 of 2020 filed by Madras Steel Re-rollers Association, 

the Respondent wishes to further submit as how the entire petition filed by the 

Petitioner, goes against the legal provisions and factual matrix of the matter.  

9.41. For the purpose of convenience of reference, the Respondent here below 

extracts the twin objectives of Rule 3 of Electricity Rules 2005.   

ñ3. Requirements of Captive Generating Plant.- 

(1) No power plant shall qualify as a ócaptive generating  

plantô under section 9 read with clause (8) of section 2 of  

the Act unless- 

(a) in case of a power plant - 

(i) not less than twenty six percent of the  

ownership is held  by the captive user(s), and  

(ii) not less than fifty one percent of the aggregate  

electricity generated in such plant, determined on 
an annual basis, is consumed for the captive use: 

Provided that in case of power plant set up by registered 
cooperative society, the conditions mentioned under 
paragraphs at (i) and (ii) above shall be satisfied collectively 
by the members of the co-operative society: 

 

Provided further that in case of association of persons, the 
captive user(s) shall hold not less than twenty six percent of 
the ownership of the plant in aggregate and such captive 
user(s) shall consume not less than fifty one percent of the 
electricity generated, determined on an annual basis, in 
proportion to their shares in ownership of the power plant 
within a variation not exceeding ten percent; 
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(b) in case of a generating station owned by a company 
formed as special purpose vehicle for such generating 
station, a unit or units of such generating station identified for 
captive use and not the entire generating station satisfy (s) 
the conditions contained in paragraphs (i) and (ii) of sub-
clause (a) above including - 

   Explanation :- 

(1) The electricity required to be consumed by captive 
users shall be determined with reference to such 
generating unit or units in aggregate identified for captive 
use and not with reference to generating station as a 
whole; and 

[ (2) the equity shares to be held by the captive user(s) in 
the generating station shall not be less than twenty six per 
cent of the proportionate of the equity of the company 
related to the generating unit or units identified as the 
captive generating plant. 

Illustration: In a generating station with two units of 50 
MW each namely Units A and B, one unit of 50 MW 
namely Unit A may be identified as the Captive 
Generating Plant. The captive users shall hold not less 
than thirteen percent of the equity shares in the company 
(being the twenty six percent proportionate to Unit A of 50 
MW) and not less than fifty one percent of the electricity 
generated in Unit A determined on an annual basis is to 
be consumed by the captive users. 

(2) It shall be the obligation of the captive users to ensure that 
the consumption by the Captive Users at the percentages 
mentioned in sub-clauses (a) and (b) of sub-rule (1) above is 
maintained and in case the minimum percentage of captive use 
is not complied with in any year, the entire electricity generated 
shall be treated as if it is a supply of electricity by a generating 
company. 

   Explanation.- (1) For the purpose of this rule.- 

a. ñAnnual Basisò shall be determined based on a financial 
year; 

b. ñCaptive Userò shall mean the end user of the electricity 
generated in a Captive Generating Plant and the term  
ñCaptive Useò shall be construed accordingly; 
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c. ñOwnershipò in relation to a generating station or 
power  plant set up by a company or any other body 
corporate shall mean the equity share capital with voting 
rights. In other cases ownership shall mean proprietary 
interest and control over the generating station or power 
plant; 

d. ñSpecial Purpose Vehicleò shall mean a legal entity 
owning, operating and maintaining a generating station 
and with no other business or activity to be engaged in 
by the legal entity. 

 

9.42. From the above quoted provisions of Electricity Rules 2005, according to 

Rule 3 (1) (a) (i), it has been made as below. 

(a) in case of a power plant - 
(i) not less than twenty six percent of the  
ownership is held  by the captive user(s),  

9.43. Further to the same, the ownership was further defined in respect of 

Companies, as below in the explanatory provisions provided under Rule 3 (2) 

Explanation (1) (c).  

ñOwnershipò in relation to a generating station or power  plant 

set up by a company or any other body corporate shall mean the 

equity share capital with voting rights.ò  

9.44. Therefore, when the captive users together hold not less than 26% of the 

equity shares of the CGP, with voting rights, it would amount to satisfy the 

ownership norms, which is one among the two criteria. This position has been 

again and again categorically upheld both by the Hon'ble APTEL as well as by 

the Commission, at various places in the said orders dated 07.06.2021, 

26.11.2021 and 07.12.2021, without any ambiguity. In the case of the 

Respondent, all the captive users of the CGP, are holding more than 26% of the 
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equity shares, with voting rights and this fact cannot be anyway refused in any 

manner. Therefore, the first criteria is satisfied, as far as ownership is concerned. 

Hence, there cannot be any dispute over it and no issue can be expanded further.  

9.45. It should be noted that the Respondent is a Company incorporated under 

the Repealed Companies Act 1956 and now coming under the Companies Act 

2013. The Respondent presumes that there is no difference of opinion on the 

fact, whether the Respondent is a Company or not.  

9.46. The issue raised in the Petition in M.P. No. 22 of 2021 mainly pertains, 

only with a single point of Agenda, pertaining to the manner Clause 11.2 was 

structured and found in the Articles of Association to the extent extracted below.  

ñ11.2. The Class ñBò Shareholders and Class ñCò Shareholders 
shall irrevocably appoint Mr. Mukesh Agarwal or the current 
Managing Director as its authorized representative to attend and 
vote at all general meetings of shareholders of the company on 
behalf of the consumer.ò 

 

9.47. In this connection, the Respondent wishes to state that such matters 

relating to Memorandum of Association and Articles of Association, are falling 

under the complete domain and scope of the Companies Act 2013 and therefore, 

the Petitioner TANGEDCO cannot travel beyond its scope and limit, by over 

occupying the jurisdiction of the Registrar of Companies or by any other manner, 

by which the Companies Act 2013 is placed.  



121 
 

9.48. Without prejudice to the above stand, the Respondent also wishes to 

refute the averments made in the Petition, to the extent narrated below. To 

understand the same, the following provisions as available in the Companies Act 

2013, have to be understood in its entirety.  

Section 43 of the Companies Act provides as under. 

The share capital of a company limited by shares shall be of two 
kinds, namely 
 
(a) equity share capitalð 
(i) with voting rights; or 
(ii) with differential rights as to dividend, voting or otherwise in 
accordance with such rules as may be prescribed; and 
(b) preference share capital: 
 
Section 56 of the Companies Act provides as under.  

Transfer and Transmission of Securities 

56. (1) A company shall not register a transfer of securities of the 
company, or the interest of a member in the company in the case 
of a company having no share capital, other than the transfer 
between persons both of whose names are entered as holders of 
beneficial interest in the records of a depository, unless a proper 
instrument of transfer, in such form as may be prescribed, duly 
stamped, dated and executed by or on behalf of the transferor and 
the transferee and specifying the name, address and occupation, if 
any, of the transferee has been delivered to the company by the 
transferor or the transferee within a period of sixty days from the 
date of execution, along with the certificate relating to the 
securities, or if no such certificate is in existence, along with the 
letter of allotment of securities: 

 

Section 105 of the Companies Act provides as under: 

Proxies 

http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17993
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=18000
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105. (1) Any member of a company entitled to attend and vote at a 
meeting of the company shall be entitled to appoint another 
person as a proxy to attend and vote at the meeting on his behalf: 

Provided that a proxy shall not have the right to speak at such 
meeting and shall not be entitled to vote except on a poll: 

Provided further that, unless the articles of a company otherwise 
provide, this sub-section shall not apply in the case of a company 
not having a share capital: 

Provided also that the Central Government may prescribe a class 
or classes of companies whose members shall not be entitled to 
appoint another person as a proxy: 

Provided also that a person appointed as proxy shall act on behalf 
of such member or number of members not exceeding fifty and 
such number of shares as may be prescribed. 

(2) In every notice calling a meeting of a company which has a 
share capital, or the articles of which provide for voting by proxy at 
the meeting, there shall appear with reasonable prominence a 
statement that a member entitled to attend and vote is entitled to 
appoint a proxy, or, where that is allowed, one or more proxies, to 
attend and vote instead of himself, and that a proxy need not be a 
member. 

(3) If default is made in complying with sub-section (2), every 
officer of the company who is in default shall be liable to penalty of 
five thousand rupees. 

(4) Any provision contained in the articles of a company which 
specifies or requires a longer period than forty-eight hours before a 
meeting of the company, for depositing with the company or any 
other person any instrument appointing a proxy or any other 
document necessary to show the validity or otherwise relating to 
the appointment of a proxy in order that the appointment may be 
effective at such meeting, shall have effect as if a period of forty-
eight hours had been specified in or required by such provision for 
such deposit. 

(5) If for the purpose of any meeting of a company, invitations to 
appoint as proxy a person or one of a number of persons specified 
in the invitations are issued at the company's expense to any 
member entitled to have a notice of the meeting sent to him and to 
vote thereat by proxy, every officer of the company who issues the 
invitation as aforesaid or authorises or permits their issue, shall be 
liable to a penalty of fifty thousand rupees: 

http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=18035
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=18035
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Provided that an officer shall not be liable under this sub-section by 
reason only of the issue to a member at his request in writing of a 
form of appointment naming the proxy, or of a list of persons willing 
to act as proxies, if the form or list is available on request in writing 
to every member entitled to vote at the meeting by proxy. 

(6) The instrument appointing a proxy shallð 

(a) be in writing; and 

(b) be signed by the appointer or his attorney duly authorised in 
writing or, if the appointer is a body corporate, be under its seal 
or be signed by an officer or an attorney duly authorised by it. 

(7) An instrument appointing a proxy, if in the form as may be 
prescribed, shall not be questioned on the ground that it fails to 
comply with any special requirements specified for such instrument 
by the articles of a company. 

(8) Every member entitled to vote at a meeting of the company, or 
on any resolution to be moved thereat, shall be entitled during the 
period beginning twenty-four hours before the time fixed for the 
commencement of the meeting and ending with the conclusion of 
the meeting, to inspect the proxies lodged, at any time during the 
business hours of the company, provided not less than three days' 
notice in writing of the intention so to inspect is given to the 
company 

 

Rule 19 of The Companies (Management and Administration) 
Rules, 2014 provides as under: 

  19. Proxies.  

(1) A member of a company registered under section 8 shall not be 
entitled to appoint any other person as his proxy unless such other 
person is also a member of such company. 

(2) A person can act as proxy on behalf of members not exceeding 
fifty and holding in the aggregate not more than ten percent of the 
total share capital of the company carrying voting rights: 

 

Provided that a member holding more than ten percent of the total 
share capital of the Company carrying voting rights may appoint a 
single person as proxy and such person shall not act as proxy for 
any other person or shareholder. 

http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=18035
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=18035
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=18035
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Clause 6.7 of the SS-2 SECRETARIAL STANDARD ON 
GENERAL MEETINGS provides as under 

6.7 Revocation of Proxies  

6.7.1 If a Proxy had been appointed for the original Meeting and 
such Meeting is adjourned, any Proxy given for the adjourned 
Meeting revokes the Proxy given for the original Meeting.  

6.7.2 A Proxy later in date revokes any Proxy/Proxies dated prior to 
such Proxy 

6.7.3 A Proxy is valid until written notice of revocation has been 
received by the company before the commencement of the 
Meeting or adjourned Meeting, as the case may be. An undated 
notice of revocation of Proxy shall not be accepted. A notice of 
revocation shall be signed by the same Member (s) who had 
signed the Proxy, in the case of joint Membership.  

6.7.4 When a Member appoints a Proxy and both the Member and 
Proxy attend the Meeting, the Proxy stands automatically revoked. 

Section 106 of the Companies Act provides as under: 

106. Restriction on voting rights 

(1) Notwithstanding anything contained in this Act, the articles of a 
company may provide that no member shall exercise any voting 
right in respect of any shares registered in his name on which any 
calls or other sums presently payable by him have not been paid, 
or in regard to which the company has exercised any right of lien. 

(2) A company shall not, except on the grounds specified in sub-
section (1), prohibit any member from exercising his voting right on 
any other ground. 

(3) On a poll taken at a meeting of a company, a member entitled 
to more than one vote, or his proxy, where allowed, or other person 
entitled to vote for him, as the case may be, need not, if he votes, 
use all his votes or cast in the same way all the votes he uses. 

Section 107 of the Companies Act provides as under. 

107. (1) At any general meeting, a resolution put to the vote of the 

meeting shall, unless a poll is demanded under section 109 or the 

voting is carried out electronically, be decided on a show of hands 

Section 6 of the Companies Act provides as under. 

http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17492
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6. Act to override Memorandum, articles, etc, Save as otherwise 

expressly provided in this Actð 

(a) the provisions of this Act shall have effect notwithstanding 

anything to the contrary contained in the Articles or articles of a 

company, or in any agreement executed by it, or in any resolution 

passed by the company in general meeting or by its Board of 

Directors, whether the same be registered, executed or passed, as 

the case may be, before or after the commencement of this Act;  

and 

 

(b) any provision contained in the Memorandum, articles, 

agreement or resolution shall, to the extent to which it is repugnant 

to the provisions of this Act, become or be void, as the case may 

be. 

 

9.49. Even on a bare perusal of the above provisions of law, the Respondent 

submits that it would amply show that the proxy shall not have the right to speak 

and not entitled to vote at the general meeting and in view of this irrevocable 

appointment of Mr. Mukesh Agarwal, as a proxy to exercise the voting rights at 

the meeting is infructuous.   

9.50. Also, the fourth proviso of sub-section (1) of Section 105 read with rule 

19(2) prescribes restriction on the total number of members and total number of 

shares a proxy may represent. It provides that a person cannot act as proxy on 

behalf of more than 50 members and cannot hold in aggregate more than 10% of 

the total share capital of the Company carrying voting rights.  
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9.51. Even on a bare perusal of the above extracted provisions of the 

Companies Act 2013 viz. Section 43, Section 56, Section 105 and Section 107, it 

would exhibit that Companies Act 2013, provides for equity shares with voting 

rights or with differential rights as to dividend, voting or otherwise.  

9.52. It is therefore a common practise to conduct and conclude the regular 

business at a general meeting of a Company through show of hands. The 

exercise of vote through poll or otherwise is an exception. 

9.53. Further, transfer of ownership in an equity share is valid, only if a proper 

transfer deed is executed, satisfying in every respect the requirement of Section 

56, such as proper instrument of transfer, duly stamped, dated and executed by 

the transferor  to the transferee, specifying the name, address and occupation of 

the transferee delivered to the Company, within a period of sixty days from the 

date of execution, either by the transferor or the transferee, along with the share 

certificate or letter of allotment. 

9.54. Therefore, the Voting rights vested in the ownership of the equity shares is 

different from method/manner of exercising such voting rights. The exercise of 

ñvoting rightsò in an equity share cannot be anyway equated with that of 

ñownershipò of an equity share under any circumstances/situation. 
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9.55. Further, Section 107 of the Companies Act 2013, provides different 

methods/modes in the matter of exercise of voting at a general meeting, so as to 

achieve completion of businesses placed before such general meeting. 

9.56. A shareholder holding equity shares with voting rights can appoint a proxy, 

to attend and to exercise his voting rights at a general meeting. Notwithstanding 

such appointment of a proxy, he himself on his own can attend and vote at the 

general meeting. Further as per clause 6.7.4 of the SS-2 when a Member 

appoints a Proxy and both the Member and Proxy attend the Meeting, the Proxy 

stands automatically revoked. 

9.57. The irrevocable appointment as alleged to be found in the Respondentôs 

Articles of Association in Clause 11.2, is nothing but appointing a proxy and 

nothing more and cannot be construed ñakin to prohibiting a member from 

exercising his voting rights and not meeting the ownership criteriaò. Such an 

assumption/view taken by the TANGEDCO is totally devoid of merits and not in 

accordance with the provisions of the Companies Act, 2013. When the concerned 

shareholder, if presents in any meeting, then it automatically terminates the 

proxyôs mandate. 

9.58. This delegation of exercise of voting rights or in other words appointment 

of a proxy, cannot be equated with the event of transfer of ownership of the equity 

shares. The transfer of equity shares, so as to constitute transfer of ownership 

from one person to another person, is to be fulfilled and to be executed in 
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accordance with Section 56 of the Companies Act, 2013 and mere by making a 

Clause included in the Articles of Association, by providing irrevocable rights to 

any other person is just like a proxy arrangement and therefore, it will not anyway 

interfere with the ownership of the equity rights in any manner. To that extent, the 

Show Cause Notice lacks complete understanding of the provisions made 

available under the Companies Act 2013, to the extent extracted above.  

9.59. To corroborate the stands of the Respondent on the above areas, the 

Respondent has already sent an opinion as provided by M/s. B. Chandra and 

Associates, who are experts in dealing with Company and ROC related matters 

and the same was already filed while filing the Memo before the Commission on 

10.07.2021. This Opinion would amply prove that the irrevocable right provided 

under Clause 11.2 of the Articles of Association of M/s. Suryadev Alloys and 

Power Private Limited, no way interferes with the ownership right of any 

shareholder, in any manner, as attempted to be escalated by the Superintending 

Engineer, in his Show Cause Notice. Even on providing such a right, in the 

manner as found in Clause 11.2 of the Articles of Association as óirrevocably 

appoint Mr. Mukesh Agarwal or the current Managing Director as its authorized 

representative to attend and vote at all general meetings of shareholders of the 

company on behalf of the consumerô cannot lead to a conclusion that the equity 

shareholders have lost their ownership or voting rights in any manner. 

Accordingly, the only one agenda point on which the entire show cause notice 

attempts to proceed, stating that ñthe generating plant as a whole lost the captive 
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status in terms of ownership criteria taking into account the consumption of M/s. 

Suryadev Alloys & Power Private Limited for verification of the consumption 

criteriaò, fails miserably, as such a conclusion is not supported either by the 

provisions of the Companies Act 2013 or by the provisions contained in 

theElectricity Rules 2005.  This can be vouchsafed through the Legal Opinion 

filed already by the Respondent while filing the Memo before the Commission on 

10.07.2021. 

9.60. Thus, in view of the above, the conclusion attempted to be reached by the 

Superintending Engineer, TANGEDCO by making a statement that ñmandating 

every equity shareholder to irrevocably appoint a representative is akin to 

prohibiting a member from exercising his voting right and is thus not meeting the 

óownershipô criteria as defined under Rule 3ò and further to add that ñHence the 

captive users of M/s. Suryadev Alloys and Power Private Limitedôs generating 

plant has lost the óownershipô criteria as per Electricity Rules 2005.ò (Page 14 of 

SCN) is highly erroneous and completely fails to understand the provisions of 

making proxies. Such an assumption no way supports to proceed, as long as the 

shares are in the names of the said persons and when such persons have always 

the right to cancel the proxy either by directly presenting in the general meetings 

of the Company or otherwise. Therefore, providing such an irrevocable authority 

to Mr.Mukesh Agarwal, does not any way interfere with the ownership of the 

shareholders, holding the shares and the right to vote is direct and inherent.  
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9.61. Even assuming without admitting the view of the Petitioner on the Clause 

11.2 of the Article of Association of the Respondent Company ñmandating every 

equity shareholder to irrevocably appoint a representative is akin to prohibiting a 

member from exercising his voting right and is thus not meeting the óownershipô 

criteria as defined under Rule 3ò is correct, then as per Section 106 (2) of the 

Companies Act 2013 which ensures that no Company can prohibit any member 

from exercising his voting rights, such an assumption is not maintainable. If such 

a prohibition is done by a Company, it will be void as per Section 6 of the 

Companies Act 2013 and the Act will prevail over Articles of Association. Hence 

the voting rights of the equity shareholders cannot be anyway prohibited by any 

means by the Company and such provisions are not maintainable as per Section 

6 of the Companies Act 2013. 

9.62. Therefore, such a conclusion reached by the Superintending Engineer on 

his own, without understanding the exact provisions under the Companies Act 

2013, is nothing but figment of imagination, to the extent further narrated below. 

With this wrong assumption and misconception, the petitioner has filed the instant 

petition before the Commission.   

9.63. The requirement under the Electricity Rules 2005, in the matter of 

satisfaction of ownership, is holding of 26% of equity shares with voting rights and 

in this case, the requirement is fully satisfied by virtue of holding more than the 

specified limit of 26% of equity shares with voting rights and there ends the whole 
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matter. The TANGEDCO has to analyse the aspect, whether the captive users 

are having the minimum 26% ownership, by way of possessing equity shares with 

voting rights, as provided under the Electricity Rules 2005. When the requirement 

of possessing 26% equity shares with voting rights is satisfied, it cannot be further 

extended or travelled beyond, what was provided in the Electricity Rules 2005, for 

the compliance of the captive norms as far as ownership criteria is concerned. 

Then, such an attempt to move beyond the scope of the Electricity Rules 2005 

and attempting to over occupy the jurisdiction of the Ministry of Corporate Affairs 

or Registrar of Companies, would be amounting to excess administration of 

powers, when such a power is not specifically anywhere provided in the Electricity 

Rules 2005.   

9.64. Further, from the conclusion reached in Page 15 in Para 6.4 of the Show 

Cause Notice, by holding  that ñthe generating plant as a whole lost the captive 

status in terms of ownership criteria taking into account the consumption of M/s. 

Suryadev Alloys & Power Private Limited for verification of the consumption 

criteriaò, is equally erroneous, as such conclusion is derived from the wrong 

application of mind and without correctly appreciating the provisions contained in 

the Companies Act 2013, with reference to the ownership based on the 

delegation of voting rights through a method of proxy as already provided in the 

Companies Act 2013. 
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9.65. While verifying the minimum ownership requirement of 26%, the Company 

of the Respondent clearly satisfies the requirement, by way of the fact of their 

captive users holding the equity shares beyond 26%, with voting rights and 

therefore, by ownership, their Captive Users are holding more than the 

requirement of the shares of the Company as what is prescribed under the 

Electricity Rules 2005. Therefore, in Ownership criteria, there cannot be any 

dispute in any manner. Even by the current Common Order of the Commission 

dated 07.12.2021, this position has been very clearly ensured.    

9.66. As far as the minimum consumption of 51% norms also, as the 

Respondent is falling under the category of an Operating Non SPV, as per Para 

6.4.5 of the Order in RA No. 7 of 2019 dated 28.01.2020, the Respondent is not 

obligated to satisfy the test of proportionality, as already decided by the Hon'ble 

APTEL in very many judgements, as well as by the final order and judgement of 

the Hon'ble APTEL dated 07.06.2021 in Appeal No. 131 of 2020. Further, the 

Commission also holds the same view in the Order in RA No. 7 of 2019 dated 

28.01.2020. Therefore, attempting to interpret the matter in a different manner, by 

just going with the Clause 11.2 of the Articles of Association, which is an internal 

arrangement among the shareholders of the Company and that too with the 

approval of the Registrar of Companies as per the law contained under the 

Companies Act 2013, which provides a proxy right, cannot anyway vitiate the 

status of the Respondentôs plant from being passed through the status a captive 

power plant in any manner. Such an attempt is absolutely beyond the jurisdiction 
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and scope of the Petitioner TANGEDCO and such a course is no way provided 

under the Electricity Rules 2005 also. As long as the Rules are clear that in order 

to satisfy the twin requirements of a CGP, all the captive users must possess 

26% ownership, by way of equity shares with voting rights and they have all 

together consume 51% of the energy generated on an annual basis, that makes 

the entire plant qualified for the CGP norms. Once the Respondent has fully 

satisfied both the requirements, there cannot be any further extension of anymore 

requirement, beyond the scope of the Electricity Rules 2005. Therefore, 

TANGEDCO is not authorized to travel beyond its jurisdiction and scope.  

 

9.67. The Petitionerôs action of having impleaded all the captive users for the 

adjudication before the Commission at this stage and the subsequent issuance of 

notice to all the captive users, from the Commission, are not actions approved by 

the Commission in its order in RA No. 7 of 2019 dated 28.01.2020. In having 

impleaded all the captive users at this stage, the Respondent submits that there 

is a great abuse of power seen at all levels. The Respondent is seeking the kind 

attention of the Commission to Para 7.9.10 of the Order in RA No. 7 of 2019 

dated 28.01.2020, which is extracted below for the sake of instant reference.  

ñ7.9.10All cases of disputes on the status verification of CGPs 
conducted by the Licensee shall be referred to the Commission by 
the Licensee by filing a petition (Miscellaneous petition in view of the 
directions of the Honôble High Court of Madras in the W.A No.930 & 
931 dt.9.10.2018) before the Commission for adjudication and till 
such time final orders are passed by the Commission no distraint 
proceedings or coercive action shall be taken. Upon filing of such 
Petition, the Commission shall decide the issue after giving 
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opportunities to both parties, as soon as possible, but not later than 
six months from the date of filing of such petition.ò 

 

9.68. It could be seen from the above extracted portion of the order in RA No. 7 

of 2019 dated 28.01.2020 that contents of the order in Para 7.9.10 the word, 

"both parties" means, the CGP / Generator and the TANGEDCO and nowhere it 

involves the captive users during the adjudication process. Hence, by impleading 

the captive users at this stage, there is a great misuse of power in all sides 

dealing with the adjudication process.  

9.69. Further to the same, the Commission has made amply clear in the 

Common Order dated 07.12.2021 as follows:- 

ñ9.9.5.5 All the CGP holders shall submit the data as per formats 
specified in this óProcedure for verification of CGP status as on 31st 
March to TANGEDCO/verifying authority on or before 31st May every 
year.  
 
The TANGEDCO shall verify the data every year to check the captive 
status of the CGP and submit a report to the Commission every year 
on or before 31st July and furnish the details of verification viz. name 
of the company, date of submission of documents by CGP, 
compliance of twin criteria of ownership and consumption for all CGPs 
and other details relevant to this issue.  
 
Wherever non-compliance of CGP status is noticed, TANGEDCO shall 
file a Miscellaneous Petition before the Commission for adjudication 
and the Commission shall dispose the same within six months.  
 
Before adjudicating by the Commission, the licensee should not issue 

any show cause notice to the CGP/end users demanding Cross 

Subsidy Surcharge.ò 



135 
 

9.70. Therefore, the Show Cause Notice and the subsequent petition filed by the 

Petitioner TANGEDCO before the Commission, arraying all the captive users as 

Respondents, are nothing but attempts to coercively curb the legally approved 

canons of Open Access System, as enshrined under the Electricity Act 2003, 

Electricity Rules 2005 and various other Regulations, with a complete non-

discriminatory right for the Open Access Consumers to avail Open Access Power. 

By marking the copies of the Show Cause Notice and impleading all the captive 

users as parties for the adjudication, the TANGEDCO is indirectly exposing its 

malafide intention to drive away the consumers from Open Access System and to 

forcibly make them to come back to the TANGEDCO to avail the costly power by 

following illegal and foul norms.  

 

9.71. Therefore, by all reasons, the action of the Petitioner TANGEDCO in 

having issued the Show Cause Notice and having subsequently filed the petition 

before the Commission is amounting to great misuse of power and therefore, 

such an action is neither maintainable in law nor maintainable in facts also and 

therefore, the Petition in M.P. No. 22 of 2021 has to be dismissed with heavy 

cost, both on the above submitted grounds as well as on the grounds by which 

the Hon'ble APTEL, New Delhi has pronounced its orders in Appeal No. 131 of 

2020 on 07.06.2021. These attempts are also going against the Common Order 

dated 07.12.2021 issued by the Commission to the extent extracted supra.    
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9.72. Hence, considering the Written Submission filed by the Respondent, the 

Respondent submits that the Respondent is no way liable to pay the cross 

subsidy surcharge of Rs.151,28,20,794.00 as demanded in the Show Cause 

Notice and in the instant petition filed in M.P. No. 22 of 2021 and accordingly, the 

Commission may quash the Show Cause Notice issued by the Superintending 

Engineer and accordingly, the Respondent prays that the Commission may be 

pleased to dismiss the petition in M.P. No. 22 of 2021 as infructuous and 

accordingly, the demand raised against the Respondent to the extent of 

Rs.151,28,20,794.00 may also be set aside totally, as it is not maintainable in any 

manner, on the above stated facts and circumstances, both in law as well as on 

merits too.  

 

9.73. The Respondent submits that the order of the Hon'ble APTEL dated 

07.06.2021 issued in Appeal No. 131 of 2020 has made several changes and 

modifications and also set aside many portions of the order in RA No. 7 of 2019 

dated 28.01.2020. Subsequently, the Hon'ble APTEL has provided another order 

on the same issues in a Batch of 39 Appeals on 26.11.2021 also. Based on both 

the same, the Commission has also issued a Common Order on 07.12.2021.  

Therefore, the Respondent prays that the Commission may be pleased to quash 

the Show Cause Notice and accordingly, dismiss the Petition in M.P. No. 22 of 

2021asinfructuous and accordingly, declare that the demand of 

Rs.151,28,20,794.00 is also not maintainable to law, as well as on facts and 
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consequentially dismiss the whole petition covered in M.P. No. 22 of 2021 as not 

maintainable to law and accordingly, pass further or any orders deemed fit in the 

circumstances of the matter and thus render justice. 

 

10. Additional Written Submission filed on behalf of the Respondent:- 

10.1.  The  instant matter covered in M.P. No. 31 of 2020 was listed for hearing 

before the Commission on 11.01.2022 and accordingly, the matter was reserved 

for orders as per the Daily Order issued based on the hearing held on 

11.01.2022, to the extent extracted below. 

ñThiru.M.Gopinathan, Standing Counsel for TANGEDCO appeared and 

sought short adjournment for filing written arguments and posting of the 

matter thereafter for orders. Thiru.S.P.Parthasarathy, Advocate appeared 

for the respondent. Commission directed the TANGEDCO to file its 

written submissions within 3 weeks and the respondent side to file written 

submissions within a week thereafter. Orders reserved.ò  

 

10.2. Accordingly, the TANGEDCO has filed the Written Submission and a copy 

of the same was received on 16.02.2022 and accordingly, on behalf of the 

Respondent, this Additional Written Submission is filed in compliance of the 

Daily Order of the Commission dated 11.01.2022. This Additional Written 

Submission may be taken on the files of the Commission and this Additional 

Written Submission can be taken as part and parcel of the documents already 

filed by the Respondent earlier in the matter. 
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10.3.  The Daily Order in M.P. No. 22 of 2021 dated 15.06.2021, the 

Commission has directed this Respondent and all other parties arrayed as 

Respondents in the respective CGP verification matters, to file a Memo, as how 

the order of the Hon'ble APTEL in Appeal No. 131 of 2020, filed by the Tamil 

Nadu Power Producers Association (TNPPA), against the order of the  

Commission issued in RA No. 7 of 2019 dated 28.01.2020, influences the matter 

now under adjudication before the Commission and accordingly, a Memo was 

filed by the Respondent already before the Commission in compliance of the 

Daily Order dated 15.06.2021. 

10.4. Further to the same, the Hon'ble APTEL in a Batch of 39 Appeals, filed 

before it by various Stakeholders from various States, has issued a detailed 

order on 26.11.2021, which is also important to decide the instant case as it has 

made substantial alterations to the order of the Commission passed in RA No. 7 

of 2019 dated 28.01.2020, as far as the Rule of Proportionality and other such 

important matters are concerned, more particularly about the Rule of 

Proportionality to be adopted in the case of SPVs. 

 

10.5. Further to the same, the Commission itself has passed a detailed Common 

Order based on the Order of the Hon'ble APTEL dated 07.06.2021 in Appeal No. 

131 of 2020 and also by taking in to consideration of the various submissions 

made by the Stakeholders, by way of their Review Petitions/ Clarification Petition 
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and accordingly, the Common Order dated 07.12.2021 of the Commission, 

delivered in M.P. No. 24 of 2020, also makes substantial modifications of the 

original order passed in RA No. 7 of 2019 dated 28.01.2020. Therefore, it 

becomes necessary, for the Respondent to consolidate the entire matter, within 

the scope of the modifications and other orders passed in the matter of CGP 

verification and accordingly, the Respondent has filed already a Detailed and 

Comprehensive Written Submission on the matter before the Commission on 

14.12.2021. With all the above background, the Respondent submits that the 

Miscellaneous Petition filed by the TANGEDCO and the Written Submission filed 

by the TANGEDCO instantly have not only become infructuous for 

maintainability and have also become not maintainable on various legal and 

factual matrix as submitted further below, in line with the orders of the Hon'ble 

APTEL as well as of the Commission also.  

10.6. The Miscellaneous Petition filed by the Petitioner, in the above matter is 

exclusively based on the order of the Commission issued in RA No. 7 of 2019 

dated 28.01.2020 and prior to the passing of orders by Hon'ble APTEL in Appeal 

No. 131 of 2020 dated 07.06.2021. The Hon'ble APTEL has also delivered an 

order in a Batch of 39 Appeals on 26.11.2021, which substantially altered the 

status of the matter of CGP verification. Above all, now the Commission has also 

passed a Common Order on 07.12.2021, in a Batch of Review Petitions and 

Clarification Petition filed by various stakeholders and therefore, this Common 

Order dated 07.12.2021 of the Commission, also makes the entire matter of 
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verification of CGP status, fully modified and altered. Therefore, under the 

changed scenario, as explained above, the petition filed by the TANGEDCO, 

originally before passing of the orders by Hon'ble APTEL and even by the 

Commission, does not have any merit forconsideration and has become totally 

infructuous both on law as well as on facts and therefore, it has to be dismissed 

for all reasons. Besides to the same, on the grounds of other merits also, the 

petition requires no consideration on the reasons submitted below and 

accordingly, the Respondent prays that the instant petition filed by the 

TANGEDCO in the above M.P. No. can be dismissed as infructuous and also is 

not maintainable on the grounds of merit too.  

10.7. Any Miscellaneous Petition filed by the Petitioner TANGEDCO, solely and 

exclusively based on the Order in RA No. 7 of 2019 dated 28.01.2020 only, 

makes the petition fully infructuous as of now, after coming in to force of the 

order of the Hon'ble APTEL in Appeal No. 131 of 2020 dated 07.06.2021, the 

order of the Hon'ble APTEL in a Batch of 39 Appeals on 26.11.2021 and also by 

virtue of the Common Order of the Commission dated 07.12.2021. Accordingly, 

the whole petition filed by the TANGEDCO, needs to be dismissed as 

infructuous in all respects.  

10.8. While filing the Written Submission, the TANGEDCO has not looked in to 

and appraised all the various orders, already quoted by the Respondent through 

its Counter, Memo and Written Submission filed before this Commission from 

time to time as per the Daily Orders of the Commission issued thereupon during 
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various hearings. Except those averments originally made by the TANGEDCO, 

when the TANGEDCO filed the Miscellaneous Petition, which were much earlier 

before the orders of Hon'ble APTEL dated 07.06.2021 and 26.11.2021 and also 

before the Common Order of the Commission dated 07.12.2021, no new facts 

and circumstances have been found explained in the recent Written Submission 

filed by the TANGEDCO in any manner. Therefore, the Written Submission now 

filed by the TANGEDCO, deserves no reply at all, as there was no material facts 

placed in it, for filing reply by the Respondent. However, in compliance of the 

Daily Order of the Commission dated 11.01.2022, this Additional Written 

Submission is filed again, reiterating all the facts of the case both in law as well 

as on merits, in order to provide a complete conspectus of the issue covered in 

the Miscellaneous Petition and how the matter has beenwrongly and illegally 

presented by the TANGEDCO. Therefore, the whole Miscellaneous Petition has 

to be dismissed in toto as it weighs no consideration of anything either on law or 

on facts.  

10.9. The Respondent has made out a strong prima-facie case against the 

Petitioner and the balance of convenience is also very much available to the 

Respondent, as the vital portions of the Order in RA No. 7 of 2019 dated 

28.01.2020, have been subjected to serious and drastic changes and 

modifications and even some of the portions of the order in RA No. 7 of 2019 

dated 28.01.2020, are set aside fully, which led to the issuance of the Common 

Order dated 07.12.2021 by the Commission. Therefore, unless the Petition filed 
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by the TANGEDCO, solely and exclusively based on the Order in RA No. 7 of 

2019 dated 28.01.2020 is dismissed, owing to the fact of coming in to force of 

the order of the Hon'ble APTEL dated 07.06.2021 in Appeal No. 131 of 2020, 

another order of the Hon'ble APTEL dated 26.11.2021 and also based on the 

Common Order of the Commission dated 07.12.2021, the Respondent would be 

facing serious prejudices, if the adjudication is allowed to continue anymore.  

 

10.10. The Respondent submits that the Respondent is also a member in the 

Madras Steel Re-rollers Association and accordingly, in the Writ Petition filed by 

the Respondentôs Association in WP No. 6160 of 2020, the Hon'ble High Court 

has granted an injunction order in the matter of implementing Order in RA No. 7 

of 2019 dated 28.01.2020 on 10.03.2020 itself and based on the injunction order 

also, the TANGEDCO is prevented to proceed further in the matter of verification 

of the CGP status in any manner.  

10.11. Without pre-judice to the same and also subject to the outcome of the WP 

No. 6160 of 2020, filed by Madras Streel Re-rollers Association before the 

Hon'ble High Court of Judicature at Madras, the Respondent wishes to state that 

the Petitioner TANGEDCO having issued a Show Cause Notice, at this stage, 

where the matter was sub-judice, to the extent explained above, is a clear 

violation of law and a great error committed in law and also leads to Contempt 

Proceedings when an injunction order is in force till now at the Hon'ble High Court 

of Judicature at Madras.  Therefore, the Show Cause Notice and the subsequent 
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Miscellaneous Petitions in M.P. No. 22 of 2021 filed before this Hon'ble 

Commission, have to be withdrawn in all fairness on the above score alone, 

besides all other facts narrated below, both on the grounds of legality as well as 

on the factual matrix. 

10.12. The Respondent further submits that the twin objectives of Rule 3 of 

Electricity Rules 2005, go as below.  

ñ3. Requirements of Captive Generating Plant.- 

(1) No power plant shall qualify as a ócaptive generating  

plantô under section 9 read with clause (8) of section 2 of  

the Act unless- 

(a) in case of a power plant - 

(i) not less than twenty six percent of the  

ownership is held by the captive user(s), and  

(ii) not less than fifty one percent of the aggregate  

electricity generated in such plant, determined on 
an annual basis, is consumed for the captive use: 

 Provided that in case of power plant set up by registered 
cooperative society, the conditions mentioned under 
paragraphs at (i) and (ii) above shall be satisfied collectively 
by the members of the co-operative society: 

Provided further that in case of association of persons, the 
captive user(s) shall hold not less than twenty six percent of 
the ownership of the plant in aggregate and such captive 
user(s) shall consume not less than fifty one percent of the 
electricity generated, determined on an annual basis, in 
proportion to their shares in ownership of the power plant 
within a variation not exceeding ten percent; 
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(b) in case of a generating station owned by a company 
formed as special purpose vehicle for such generating 
station, a unit or units of such generating station identified for 
captive use and not the entire generating station satisfy (s) 
the conditions contained in paragraphs (i) and (ii) of sub-
clause (a) above including - 

   Explanation :- 

(1) The electricity required to be consumed by captive 
users shall be determined with reference to such 
generating unit or units in aggregate identified for captive 
use and not with reference to generating station as a 
whole; and 

  

(2) the equity shares to be held by the captive user(s) in 
the generating station shall not be less than twenty six per 
cent of the proportionate of the equity of the company 
related to the generating unit or units identified as the 
captive generating plant. 

Illustration: In a generating station with two units of 50 
MW each namely Units A and B, one unit of 50 MW 
namely Unit A may be identified as the Captive 
Generating Plant. The captive users shall hold not less 
than thirteen percent of the equity shares in the company 
(being the twenty six percent proportionate to Unit A of 50 
MW) and not less than fifty one percent of the electricity 
generated in Unit A determined on an annual basis is to 
be consumed by the captive users. 

(2) It shall be the obligation of the captive users to ensure that 
the consumption by the Captive Users at the percentages 
mentioned in sub-clauses (a) and (b) of sub-rule (1) above is 
maintained and in case the minimum percentage of captive use 
is not complied with in any year, the entire electricity generated 
shall be treated as if it is a supply of electricity by a generating 
company. 

 Explanation.- (1) For the purpose of this rule.- 

a. ñAnnual Basisò shall be determined based on a 
financial year; 
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b. ñCaptive Userò shall mean the end user of the electricity 
generated in a Captive Generating Plant and the term 
ñCaptive Useò shall be construed accordingly; 

c. ñOwnershipò in relation to a generating station or 
power plant set up by a company or any other body 
corporate shall mean the equity share capital with voting 
rights. In other cases ownership shall mean proprietary 
interest and control over the generating station or power 
plant; 

d. ñSpecial Purpose Vehicleò shall mean a legal entity 
owning, operating and maintaining a generating station 
and with no other business or activity to be engaged in 
by the legal entity. 

 

10.13. From the above quoted provisions of Electricity Rules 2005, according to 

Rule 3 (1) (a) (i), it has been made as below. 

(a) in case of a power plant - 
(i) not less than twenty six percent of the  
ownership is held by the captive user(s),  

 

10.14. Further to the same, the ownership was further defined in respect of 

Companies, as below in the explanatory provisions provided under Rule 3 (2) 

Explanation (1) (c).  

ñOwnershipò in relation to a generating station or power plant set 

up by a company or any other body corporate shall mean the 

equity share capital with voting rights.ò  

10.15. Therefore, when the captive users hold not less than 26% of the equity 

shares of the CGP, with voting rights, it would amount to satisfy the ownership 

norms, which is one among the two criteria. In the case of the Respondent, all the 

captive users of the CGP are holding more than 26% of the equity shares, with 
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voting rights and therefore, the first criteria is satisfied, as far as ownership is 

concerned. Hence, there cannot be any dispute over it.  

10.16. It should be noted that the Respondent is a Company incorporated under 

the Repealed Companies Act 1956 and now coming under the Companies Act 

2013. The Respondent presumes that there is no difference of opinion on the 

fact, whether that the Respondent is a Company or not.  

10.17. The issue raised in the Show Cause Notice and the subsequent petition 

filed before the Commission pertains, only on the misunderstanding of the 

provisions relating to, whether the Respondentôs Company would be treated as a 

Special Purpose Vehicle (SPV) or a Operating Non-SPV. In order to verify the 

same, the Respondent is inviting the kind attention of the Hon'ble Commission to 

the definition of the term SPV provided under the Electricity Rules 2005, which 

goes to explain as below.  

3(2) d. ñSpecial Purpose Vehicleò shall mean a legal entity 
owning, operating and maintaining a generating station and with 
no other business or activity to be engaged in by the legal entity.  

 

10.18. From the above defined Clause, it could be seen and ascertained that a 

Special Purpose Vehicle shall mean a legal entity owning, operating and 

maintaining a generating station and with no other business or activity to be 

engaged in by the legal entity. But however, in the case of the Respondent, their 

Company namely M/s. Suryadev Alloys and Power Pvt., Ltd., is having other 
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varied businesses also, which can be evidenced from the Memorandum of 

Association and Articles of Association of the Company. Therefore, prima facie, 

the Respondent is not a SPV, as assumed by the Petitioner, both in their Show 

Cause Notice as well as in the Petition filed before this Commission and the 

Respondent is falling within the meaning and definition of Non-SPV. This has not 

been understood properly by the Petitioner TANGEDCO primarily.  

10.19. Therefore, there was a clear error found in the face of the Show Cause 

Notice issued against the Respondent, in having treated the Respondentôs 

Company as a Special Purpose Vehicle, instead of Non-SPV and accordingly, it 

is a clear mistake of fact also committed against Rule 3(2)(d) of Electricity Rules 

2005, which clearly defines the term Special Purpose Vehicle explicitly.  

10.20. The Respondentôs Company is having multiple business operations, which 

are not limited to generation of power alone. This fact could be vouchsafed also 

from the Memorandum of Association and Articles of Association of the 

Company. Hence, the assumption of the Petitioner in having treated the 

Respondentôs Company as SPV, is a concept falling under false uno which leads 

to false omnibus, to consider the Respondentôs Company as Special Purpose 

Vehicle. Once this false assumption is removed and understood correctly in the 

right spirit, things will be cleared and the actual status of the Respondent as 

Company falling to be a Operating Non-SPV could be ascertained in every 

possibility.   
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10.21. Therefore, in all respects, the Respondent M/s Suryadev Alloys and Power 

Pvt., Ltd., being a Private Limited Company, has to be defined and would always 

fall under the definition of an Operating Non SPV Company and fall under the 

status of a Non AoP too. The Respondent is not therefore a SPV or AoP, as 

construed by the TANGEDCO both in the Show Cause Notice issued against the 

Respondent which subsequently culminated in filing the present petition before 

the Commission in M.P. No. 22 of 2021.  

10.22. With this background, the Respondent is now answering for the specific 

issues raised by the Superintending Engineer, in the Show Cause Notice which 

subsequently culminated in to filing of the instant petition covered by M.P. No. 22 

of 2021, to the extent extracted below. 

10.23. The Daily Order in M.P. No. 06 of 2021 and the connected Batch dated 

15.06.2021, the Commission has directed this Respondent and all other parties 

arrayed as Respondents in the respective CGP verification matters, to file a 

Memo, as how the order of the Hon'ble APTEL in Appeal No. 131 of 2020, filed 

by the Tamil Nadu Power Producers Association (TNPPA), against the order of 

the Commission issued in RA No. 7 of 2019 dated 28.01.2020, influences the 

matter now under adjudication before the Commission and accordingly, a Memo 

was filed by the Respondent already before the Commission in compliance of the 

Daily Order dated 15.06.2021. 
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10.24. Any Miscellaneous Petition filed by the Petitioner TANGEDCO, solely and 

exclusively based on the Order in RA No. 7 of 2019 dated 28.01.2020 only, 

makes the petition fully infructuous as of now, after coming in to force of the order 

of the Hon'ble APTEL in Appeal No. 131 of 2020 dated 07.06.2021, the order of 

the Hon'ble APTEL in a Batch of 39 Appeals on 26.11.2021 and also by virtue of 

the Common Order of the Commission dated 07.12.2021. Accordingly, the whole 

petition filed by the TANGEDCO, needs to be dismissed as infructuous in all 

respects. 

10.25. Further, coming to the aspect of factual matrix of the matter, the 

Respondent submits that the Respondent is a Private Limited Company, 

incorporated under the Companies Act, 1956 (since repealed and consolidated 

under the Companies Act, 2013) and is presently a Private Limited Company 

limited by shares in terms of the provisions of the Companies Act, 2013.  

10.26. The Respondent wishes to state that the Respondent is a member in Tamil 

Nadu Power Producersô Association (TNPPA). The Association of the 

Respondent, namely TNPPA, has filed an Appeal Petition before the Hon'ble 

APTEL, New Delhi, in Appeal No. 131 of 2020, challenging the very operation 

and implementation of the order of the State Commission issued in RA No. 7 of 

2019 dated 28.01.2020, on various grounds. Accordingly, the Appeal No. 131 of 

2020 was ordered by the Hon'ble APTEL through a detailed judgement on 
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07.06.2021 and the main operative portions of the final order and judgement have 

been reproduced supra.     

10.27. Besides to the same, the Respondent wishes to further state that the 

Respondent is also a member in the Madras Steel Re-rollers Association (MSRA) 

and accordingly, in the Writ Petition filed by their Association (MSRA) in WP No. 

6160 of 2020, the Hon'ble High Court has granted an order of injunction in the 

matter of implementing Order in RA No. 7 of 2019 dated 28.01.2020 on 

10.03.2020 itself and the injunction order is still continuing.  

10.28. Without prejudice to the fact that the whole matter of order in RA No. 7 of 

2019 dated 28.01.2020 is sub-judice before the Hon'ble High Court of Judicature 

at Madras in WP No. 6160 of 2020 filed by Madras Steel Re-rollers Association, 

the Respondent wishes to further submit as how the entire petition filed by the 

Petitioner, goes against the legal provisions and factual matrix of the matter.  

10.29. The issue raised in the Petition in M.P. No. 22 of 2021 mainly pertains, 

only with a single point of Agenda, pertaining to the manner Clause 11.2 was 

structured and found in the Articles of Association to the extent extracted below.  

ñ11.2. The Class ñBò Shareholders and Class ñCò Shareholders 
shall irrevocably appoint Mr. Mukesh Agarwal or the current 
Managing Director as its authorized representative to attend and 
vote at all general meetings of shareholders of the company on 
behalf of the consumer.ò 
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10.30. In this connection, the Respondent wishes to state that such matters 

relating to Memorandum of Association and Articles of Association, are falling 

under the complete domain and scope of the Companies Act 2013 and therefore, 

the Petitioner TANGEDCO cannot travel beyond its scope and limit, by over 

occupying the jurisdiction of the Registrar of Companies or by any other manner, 

by which the Companies Act 2013 is placed.  

10.31. Without prejudice to the above stand, the Respondent also wishes to 

refute the averments made in the Petition, to the extent narrated below. To 

understand the same, the following provisions as available in the Companies Act 

2013, have to be understood in its entirety.  

Section 43 of the Companies Act provides as under. 

The share capital of a company limited by shares shall be of two 
kinds, namely 
 
(a) equity share capitalð 
(i) with voting rights; or 
(ii) with differential rights as to dividend, voting or otherwise in 
accordance with such rules as may be prescribed; and 
(b) preference share capital: 
 
Section 56 of the Companies Act provides as under.  

Transfer and Transmission of Securities 

56. (1) A company shall not register a transfer of securities of the 
company, or the interest of a member in the company in the case 
of a company having no share capital, other than the transfer 
between persons both of whose names are entered as holders of 
beneficial interest in the records of a depository, unless a proper 
instrument of transfer, in such form as may be prescribed, duly 
stamped, dated and executed by or on behalf of the transferor and 

http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17993
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=18000
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the transferee and specifying the name, address and occupation, if 
any, of the transferee has been delivered to the company by the 
transferor or the transferee within a period of sixty days from the 
date of execution, along with the certificate relating to the 
securities, or if no such certificate is in existence, along with the 
letter of allotment of securities: 

Section 105 of the Companies Act provides as under: 

Proxies 

105. (1) Any member of a company entitled to attend and vote at a 
meeting of the company shall be entitled to appoint another 
person as a proxy to attend and vote at the meeting on his behalf: 

Provided that a proxy shall not have the right to speak at such 
meeting and shall not be entitled to vote except on a poll: 

Provided further that, unless the articles of a company otherwise 
provide, this sub-section shall not apply in the case of a company 
not having a share capital: 

Provided also that the Central Government may prescribe a class 
or classes of companies whose members shall not be entitled to 
appoint another person as a proxy: 

Provided also that a person appointed as proxy shall act on behalf 
of such member or number of members not exceeding fifty and 
such number of shares as may be prescribed. 

(2) In every notice calling a meeting of a company which has a 
share capital, or the articles of which provide for voting by proxy at 
the meeting, there shall appear with reasonable prominence a 
statement that a member entitled to attend and vote is entitled to 
appoint a proxy, or, where that is allowed, one or more proxies, to 
attend and vote instead of himself, and that a proxy need not be a 
member. 

(3) If default is made in complying with sub-section (2), every 
officer of the company who is in default shall be liable to penalty of 
five thousand rupees. 

(4) Any provision contained in the articles of a company which 
specifies or requires a longer period than forty-eight hours before a 
meeting of the company, for depositing with the company or any 
other person any instrument appointing a proxy or any other 
document necessary to show the validity or otherwise relating to 
the appointment of a proxy in order that the appointment may be 

http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=18035
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=18035
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effective at such meeting, shall have effect as if a period of forty-
eight hours had been specified in or required by such provision for 
such deposit. 

(5) If for the purpose of any meeting of a company, invitations to 
appoint as proxy a person or one of a number of persons specified 
in the invitations are issued at the company's expense to any 
member entitled to have a notice of the meeting sent to him and to 
vote thereat by proxy, every officer of the company who issues the 
invitation as aforesaid or authorises or permits their issue, shall be 
liable to a penalty of fifty thousand rupees: 

Provided that an officer shall not be liable under this sub-section by 
reason only of the issue to a member at his request in writing of a 
form of appointment naming the proxy, or of a list of persons willing 
to act as proxies, if the form or list is available on request in writing 
to every member entitled to vote at the meeting by proxy. 

(6) The instrument appointing a proxy shallð 

(a) be in writing; and 

(b) be signed by the appointer or his attorney duly authorised in 
writing or, if the appointer is a body corporate, be under its seal 
or be signed by an officer or an attorney duly authorised by it. 

(7) An instrument appointing a proxy, if in the form as may be 
prescribed, shall not be questioned on the ground that it fails to 
comply with any special requirements specified for such instrument 
by the articles of a company. 

(8) Every member entitled to vote at a meeting of the company, or 
on any resolution to be moved thereat, shall be entitled during the 
period beginning twenty-four hours before the time fixed for the 
commencement of the meeting and ending with the conclusion of 
the meeting, to inspect the proxies lodged, at any time during the 
business hours of the company, provided not less than three days' 
notice in writing of the intention so to inspect is given to the 
company 

Rule 19 of The Companies (Management and Administration) 
Rules, 2014 provides as under: 

  19. Proxies.  

(1) A member of a company registered under section 8 shall not be 
entitled to appoint any other person as his proxy unless such other 
person is also a member of such company. 

http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=18035
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=18035
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=18035
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(2) A person can act as proxy on behalf of members not exceeding 
fifty and holding in the aggregate not more than ten percent of the 
total share capital of the company carrying voting rights: 

 

Provided that a member holding more than ten percent of the total 
share capital of the Company carrying voting rights may appoint a 
single person as proxy and such person shall not act as proxy for 
any other person or shareholder. 

 

Clause 6.7 of the SS-2 SECRETARIAL STANDARD ON 
GENERAL MEETINGS provides as under 

6.7 Revocation of Proxies  

6.7.1 If a Proxy had been appointed for the original Meeting and 
such Meeting is adjourned, any Proxy given for the adjourned 
Meeting revokes the Proxy given for the original Meeting.  

6.7.2 A Proxy later in date revokes any Proxy/Proxies dated prior to 
such Proxy 

6.7.3 A Proxy is valid until written notice of revocation has been 
received by the company before the commencement of the 
Meeting or adjourned Meeting, as the case may be. An undated 
notice of revocation of Proxy shall not be accepted. A notice of 
revocation shall be signed by the same Member (s) who had 
signed the Proxy, in the case of joint Membership.  

6.7.4 When a Member appoints a Proxy and both the Member and 
Proxy attend the Meeting, the Proxy stands automatically revoked. 

Section 106 of the Companies Act provides as under: 

106. Restriction on voting rights 

(1) Notwithstanding anything contained in this Act, the articles of a 
company may provide that no member shall exercise any voting 
right in respect of any shares registered in his name on which any 
calls or other sums presently payable by him have not been paid, 
or in regard to which the company has exercised any right of lien. 

(2) A company shall not, except on the grounds specified in sub-
section (1), prohibit any member from exercising his voting right on 
any other ground. 
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(3) On a poll taken at a meeting of a company, a member entitled 
to more than one vote, or his proxy, where allowed, or other person 
entitled to vote for him, as the case may be, need not, if he votes, 
use all his votes or cast in the same way all the votes he uses. 

Section 107 of the Companies Act provides as under. 

107. (1) At any general meeting, a resolution put to the vote of the 

meeting shall, unless a poll is demanded under section 109 or the 

voting is carried out electronically, be decided on a show of hands 

Section 6 of the Companies Act provides as under. 

6. Act to override Memorandum, articles, etc, Save as otherwise 

expressly provided in this Actð 

(a) the provisions of this Act shall have effect notwithstanding 

anything to the contrary contained in the Articles or articles of a 

company, or in any agreement executed by it, or in any resolution 

passed by the company in general meeting or by its Board of 

Directors, whether the same be registered, executed or passed, as 

the case may be, before or after the commencement of this Act; 

and 

(b) any provision contained in the Memorandum, articles, 

agreement or resolution shall, to the extent to which it is repugnant 

to the provisions of this Act, become or be void, as the case may 

be. 

10.32. Even on a bare perusal of the above provisions of law, the Respondent 

submits that it would amply show that the proxy shall not have the right to speak 

and not entitled to vote at the general meeting and in view of this irrevocable 

appointment of Mr. Mukesh Agarwal, as a proxy to exercise the voting rights at 

the meeting is infructuous.   

10.33. Also, the fourth proviso of sub-section (1) of Section 105 read with rule 

19(2) prescribes restriction on the total number of members and total number of 

http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17492
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shares a proxy may represent. It provides that a person cannot act as proxy on 

behalf of more than 50 members and cannot hold in aggregate more than 10% of 

the total share capital of the Company carrying voting rights.  

10.34. The Respondent further submits that even on a bare perusal of the above 

extracted provisions of the Companies Act 2013 viz. Section 43, Section 56, 

Section 105 and Section 107, it would exhibit that Companies Act 2013, provides 

for equity shares with voting rights or with differential rights as to dividend, voting 

or otherwise.  

10.35. It is therefore a common practise to conduct and conclude the regular 

business at a general meeting of a Company through show of hands. The 

exercise of vote through poll or otherwise is an exception. 

10.36. Further, transfer of ownership in an equity share is valid, only if a proper 

transfer deed is executed, satisfying in every respect the requirement of Section 

56, such as proper instrument of transfer, duly stamped, dated and executed by 

the transferor  to the transferee, specifying the name, address and occupation of 

the transferee delivered to the Company, within a period of sixty days from the 

date of execution, either by the transferor or the transferee, along with the share 

certificate or letter of allotment. 

10.37. Therefore, the Voting rights vested in the ownership of the equity shares is 

different from method/manner of exercising such voting rights. The exercise of 
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ñvoting rightsò in an equity share cannot be anyway equated with that of 

ñownershipò of an equity share under any circumstances/situation. 

10.38. Further, Section 107 of the Companies Act 2013, provides different 

methods/modes in the matter of exercise of voting at a general meeting, so as to 

achieve completion of businesses placed before such general meeting. 

10.39. A shareholder holding equity shares with voting rights can appoint a proxy, 

to attend and to exercise his voting rights at a general meeting. Notwithstanding 

such appointment of a proxy, he himself on his own can attend and vote at the 

general meeting. Further as per clause 6.7.4 of the SS-2 when a Member 

appoints a Proxy and both the Member and Proxy attend the Meeting, the Proxy 

stands automatically revoked. 

10.40. The irrevocable appointment as alleged to be found in the Respondentôs 

Articles of Association in Clause 11.2, is nothing but appointing a proxy and 

nothing more and cannot be construed ñakin to prohibiting a member from 

exercising his voting rights and not meeting the ownership criteriaò. Such an 

assumption/view taken by the TANGEDCO is totally devoid of merits and not in 

accordance with the provisions of the Companies Act, 2013. When the concerned 

shareholder, if presents in any meeting, then it automatically terminates the 

proxyôs mandate. 
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10.41. This delegation of exercise of voting rights or in other words appointment 

of a proxy, cannot be equated with the event of transfer of ownership of the equity 

shares. The transfer of equity shares, so as to constitute transfer of ownership 

from one person to another person, is to be fulfilled and to be executed in 

accordance with Section 56 of the Companies Act, 2013 and mere by making a 

Clause included in the Articles of Association, by providing irrevocable rights to 

any other person is just like a proxy arrangement and therefore, it will not anyway 

interfere with the ownership of the equity rights in any manner. To that extent, the 

Show Cause Notice lacks complete understanding of the provisions made 

available under the Companies Act 2013, to the extent extracted above.  

10.42. To corroborate the stands of the Respondent on the above areas, the 

Respondent has already sent an opinion as provided by M/s. B. Chandra and 

Associates, who are experts in dealing with Company and ROC related matters 

and the same was already filed while filing the Memo before the Commission on 

10.07.2021. This Opinion would amply prove that the irrevocable right provided 

under Clause 11.2 of the Articles of Association of M/s. Suryadev Alloys and 

Power Private Limited, no way interferes with the ownership right of any 

shareholder, in any manner, as attempted to be escalated by the Superintending 

Engineer, in his Show Cause Notice. Even on providing such a right, in the 

manner as found in Clause 11.2 of the Articles of Association as óirrevocably 

appoint Mr. Mukesh Agarwal or the current Managing Director as its authorized 

representative to attend and vote at all general meetings of shareholders of the 
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company on behalf of the consumerô cannot lead to a conclusion that the equity 

shareholders have lost their ownership or voting rights in any manner. 

Accordingly, the only one agenda point on which the entire show cause notice 

attempts to proceed, stating that ñthe generating plant as a whole lost the captive 

status in terms of ownership criteria taking into account the consumption of M/s. 

Suryadev Alloys & Power Private Limited for verification of the consumption 

criteriaò, fails miserably, as such a conclusion is not supported either by the 

provisions of the Companies Act 2013 or by the provisions contained in 

theElectricity Rules 2005.  This can be vouchsafed through the Legal Opinion 

filed already by the Respondent while filing the Memo before the  Commission on 

10.07.2021. 

10.43. Thus, in view of the above, the conclusion attempted to be reached by the 

Superintending Engineer, TANGEDCO by making a statement that ñmandating 

every equity shareholder to irrevocably appoint a representative is akin to 

prohibiting a member from exercising his voting right and is thus not meeting the 

óownershipô criteria as defined under Rule 3ò and further to add that ñHence the 

captive users of M/s. Suryadev Alloys and Power Private Limitedôs generating 

plant has lost the óownershipô criteria as per Electricity Rules 2005.ò (Page 14 of 

SCN) is highly erroneous and completely fails to understand the provisions of 

making proxies. Such an assumption no way supports to proceed, as long as the 

shares are in the names of the said persons and when such persons have always 

the right to cancel the proxy either by directly presenting in the general meetings 
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of the Company or otherwise. Therefore, providing such an irrevocable authority 

to Mr. Mukesh Agarwal, does not any way interfere with the ownership of the 

shareholders, holding the shares and the right to vote is direct and inherent.  

10.44. Even assuming without admitting the view of the Petitioner on the Clause 

11.2 of the Article of Association of the Respondent Company ñmandating every 

equity shareholder to irrevocably appoint a representative is akin to prohibiting a 

member from exercising his voting right and is thus not meeting the óownershipô 

criteria as defined under Rule 3ò is correct, then as per Section 106 (2) of the 

Companies Act 2013 which ensures that no Company can prohibit any member 

from exercising his voting rights, such an assumption is not maintainable. If such 

a prohibition is done by a Company, it will be void as per Section 6 of the 

Companies Act 2013 and the Act will prevail over Articles of Association. Hence 

the voting rights of the equity shareholders cannot be anyway prohibited by any 

means by the Company and such provisions are not maintainable as per Section 

6 of the Companies Act 2013. 

10.45. Therefore, such a conclusion reached by the Superintending Engineer on 

his own, without understanding the exact provisions under the Companies Act 

2013, is nothing but figment of imagination, to the extent further narrated below. 

With this wrong assumption and misconception, the petitioner has filed the instant 

petition before the Commission. As long as the captive users are holding 26% of 

the equity shares with voting rights, the Petitioner TANGEDCO is having no 



161 
 

jurisdiction and scope to travel beyond the aspect of 26%. Such scope and 

jurisdiction is available only to the Registrar of Companies to deal with any aspect 

pertaining to the Companies Act 2013 and the Rules made thereunder. Hence, 

the Petitioner TANGEDCO is attempting to travel beyond its jurisdiction and 

scopes. This is highly not permissible and goes against the spirit of the 

judgements made by the Hon'ble APTEL dated 07.06.2021 and 26.11.2021. This 

also goes against the letter and spirit of the order of the Commission dated 

07.12.2021.     

10.46. The requirement under the Electricity Rules 2005, in the matter of 

satisfaction of ownership, is holding of 26% of equity shares with voting rights and 

in this case, the requirement is fully satisfied by virtue of holding more than the 

specified limit of 26% of equity shares with voting rights and there ends the whole 

matter. The TANGEDCO has to analyse the aspect, whether the captive users 

are having the minimum 26% ownership, by way of possessing equity shares with 

voting rights, as provided under the Electricity Rules 2005. When the requirement 

of possessing 26% equity shares with voting rights is satisfied, it cannot be further 

extended or travelled beyond, what was provided in the Electricity Rules 2005, for 

the compliance of the captive norms as far as ownership criteria is concerned. 

Then, such an attempt to move beyond the scope of the Electricity Rules 2005 

and attempting to over occupy the jurisdiction of the Ministry of Corporate Affairs 

or Registrar of Companies, would be amounting to excess administration of 
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powers, when such a power is not specifically anywhere provided in the Electricity 

Rules 2005.   

10.47. Further, from the conclusion reached in Page 15 in Para 6.4 of the Show 

Cause Notice, by holding  that ñthe generating plant as a whole lost the captive 

status in terms of ownership criteria taking into account the consumption of M/s. 

Suryadev Alloys & Power Private Limited for verification of the consumption 

criteriaò, is equally erroneous, as such conclusion is derived from the wrong 

application of mind and without correctly appreciating the provisions contained in 

the Companies Act 2013, with reference to the ownership based on the 

delegation of voting rights through a method of proxy as already provided in the 

Companies Act 2013. 

10.48. While verifying the minimum ownership requirement of 26%, the Company 

of the Respondent clearly satisfies the requirement, by way of the fact of their 

captive users holding the equity shares beyond 26%, with voting rights and 

therefore, by ownership, their Captive Users are holding more than the 

requirement of the shares of the Company as what is prescribed under the 

Electricity Rules 2005. Therefore, in Ownership criteria, there cannot be any 

dispute in any manner. Even by the current Common Order of the Commission 

dated 07.12.2021, this position has been very clearly ensured.    

10.49. As far as the minimum consumption of 51% norms also, as the 

Respondent is falling under the category of an Operating Non SPV, as per Para 
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6.4.5 of the Order in RA No. 7 of 2019 dated 28.01.2020, the Respondent is not 

obligated to satisfy the test of proportionality, as already decided by the Hon'ble 

APTEL in very many judgements, as well as by the final order and judgement of 

the Hon'ble APTEL dated 07.06.2021 in Appeal No. 131 of 2020. Further, the  

Commission also holds the same view in the Order in RA No. 7 of 2019 dated 

28.01.2020. Therefore, attempting to interpret the matter in a different manner, by 

just going with the Clause 11.2 of the Articles of Association, which is an internal 

arrangement among the shareholders of the Company and that too with the 

approval of the Registrar of Companies as per the law contained under the 

Companies Act 2013, which provides a proxy right, cannot anyway vitiate the 

status of the Respondentôs plant from being passed through the status a captive 

power plant in any manner. Such an attempt is absolutely beyond the jurisdiction 

and scope of the Petitioner TANGEDCO and such a course is no way provided 

under the Electricity Rules 2005 also. As long as the Rules are clear that in order 

to satisfy the twin requirements of a CGP, all the captive users must possess 

26% ownership, by way of equity shares with voting rights and they have all 

together consume 51% of the energy generated on an annual basis, that makes 

the entire plant qualified for the CGP norms. Once the Respondent has fully 

satisfied both the requirements, there cannot be any further extension of anymore 

requirement, beyond the scope of the Electricity Rules 2005. Therefore, 

TANGEDCO is not authorized to travel beyond its jurisdiction and scope.  
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10.50. The Petitionerôs action of having impleaded all the captive users for the 

adjudication before the Commission, is not the right way of approaching the 

matter as approved by the Commission in its order in RA No. 7 of 2019 dated 

28.01.2020 as well as by its order dated 07.12.2021. In having impleaded all the 

captive users at this stage, the Respondent submits that there is a great abuse of 

power seen at all levels at the part of the TANGEDCO. The Respondent is 

seeking the kind attention of the Commission to Para 7.9.10 of the Order in RA 

No. 7 of 2019 dated 28.01.2020, which is extracted below for the sake of instant 

reference.  

ñ7.9.10All cases of disputes on the status verification of CGPs 
conducted by the Licensee shall be referred to the Commission by 
the Licensee by filing a petition (Miscellaneous petition in view of the 
directions of the Honôble High Court of Madras in the W.A No.930 & 
931 dt.9.10.2018) before the Commission for adjudication and till 
such time final orders are passed by the Commission no distraint 
proceedings or coercive action shall be taken. Upon filing of such 
Petition, the Commission shall decide the issue after giving 
opportunities to both parties, as soon as possible, but not later than 
six months from the date of filing of such petition.ò 

10.51. It could be seen from the above extracted portion of the order in RA No. 7 

of 2019 dated 28.01.2020 that contents of the order in Para 7.9.10 the word, 

"both parties" means, the CGP / Generator and the TANGEDCO and nowhere it 

involves the captive users during the adjudication process. Hence, by impleading 

the captive users at this stage, there is a great misuse of power in all sides 

dealing with the adjudication process.  
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10.52. Further to the same, the Commission has made amply clear in the 

Common Order dated 07.12.2021 as follows.  

ñ9.9.5.5 All the CGP holders shall submit the data as per formats 
specified in this óProcedure for verification of CGP status as on 31st 
March to TANGEDCO/verifying authority on or before 31st May every 
year.  
 
The TANGEDCO shall verify the data every year to check the captive 
status of the CGP and submit a report to the Commission every year 
on or before 31st July and furnish the details of verification viz. name 
of the company, date of submission of documents by CGP, 
compliance of twin criteria of ownership and consumption for all CGPs 
and other details relevant to this issue.  
 
Wherever non-compliance of CGP status is noticed, TANGEDCO shall 
file a Miscellaneous Petition before the Commission for adjudication 
and the Commission shall dispose the same within six months.  
 
Before adjudicating by the Commission, the licensee should not issue 

any show cause notice to the CGP/end users demanding Cross 

Subsidy Surcharge.ò 

10.53. Therefore, the Show Cause Notice and the subsequent petition filed by the 

Petitioner TANGEDCO before the Commission, arraying all the captive users as 

Respondents, are nothing but attempts to coercively curb the legally approved 

canons of Open Access System, as enshrined under the Electricity Act 2003, 

Electricity Rules 2005 and various other Regulations, with a complete non-

discriminatory right for the Open Access Consumers to avail Open Access Power. 

By marking the copies of the Show Cause Notice and impleading all the captive 

users as parties for the adjudication, the TANGEDCO is indirectly exposing its 

malafide intention to drive away the consumers from Open Access System and to 
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forcibly make them to come back to the TANGEDCO to avail the costly power by 

following illegal and foul norms.  

10.54. Therefore, by all reasons, the action of the Petitioner TANGEDCO in 

having issued the Show Cause Notice and having subsequently filed the petition 

before the Commission is amounting to great misuse and abuse of power and 

therefore, such an action is neither maintainable in law nor maintainable in facts 

also and therefore, the Petition in M.P. No. 22 of 2021 has to be dismissed with 

heavy cost, both on the above submitted grounds as well as on the grounds by 

which the Hon'ble APTEL, New Delhi has pronounced its orders in Appeal No. 

131 of 2020 on 07.06.2021. These attempts are also going against the Common 

Order dated 07.12.2021 issued by the Commission to the extent extracted supra.    

 

10.55. Hence, considering the Additional Written Submission filed by the 

Respondent, the Respondent submits that the Respondent is no way liable to pay 

the cross subsidy surcharge of Rs.151,28,20,794.00 as demanded in the Show 

Cause Notice and in the instant petition filed in M.P. No. 22 of 2021 and 

accordingly, the Commission may quash the Show Cause Notice issued by the 

Superintending Engineer and accordingly, the Respondent prays that the 

Commission may be pleased to dismiss the petition in M.P. No. 22 of 2021 as 

infructuous and accordingly, the demand raised against the Respondent to the 

extent of Rs.151,28,20,794.00 may also be set aside totally, as it is not 
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maintainable in any manner, on the above stated facts and circumstances, both in 

law as well as on merits too.  

 

10.56. The Respondent submits that the order of the Hon'ble APTEL dated 

07.06.2021 issued in Appeal No. 131 of 2020 has made several changes and 

modifications and also set aside many portions of the order in RA No. 7 of 2019 

dated 28.01.2020. Subsequently, the Hon'ble APTEL has provided another order 

on the same issues in a Batch of 39 Appeals on 26.11.2021 also. Based on both 

the same, the Commission has also issued a Common Order on 07.12.2021.  

Therefore, the Respondent prays that the Commission may be pleased to quash 

the Show Cause Notice and accordingly, dismiss the Petition in M.P. No. 22 of 

2021 as infructuous, as it directly contravenes the Common Order of the 

Commission dated 07.12.2021 and accordingly, declare that the demand of 

Rs.151,28,20,794.00 is also not maintainable to law, as well as on facts and 

consequentially dismiss the whole petition covered in M.P. No. 22 of 2021 as not 

maintainable to law as well as on facts. 

 

11. Memo filed on behalf of the Respondent:- 

11.1. This Memo is being filed, in pursuance of the Daily Order of the Hon'ble 

Commission, issued in M.P. No. 6 of 2021, in the matter of CFC/Deposits & 

Documentation, TANGEDCO Vs. Tulsyan NEC Ltd., based on the hearing held 

on 15.06.2021. 
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11.2. The Order in M.P. No. 6 of 2021 dated 15.06.2021, the Commission has 

directed this Respondent and all other parties arrayed as Respondents in the 

respective CGP verification matters, to file a Memo, as how the order of the 

Hon'ble APTEL in Appeal No. 131 of 2020, filed by the Tamil Nadu Power 

Producers Association (TNPPA), against the order of the Commission issued in 

RA No. 7 of 2019 dated 28.01.2020, influences the matter now under adjudication 

before the Commission. 

11.3. For the purpose of convenience, the extract of the Daily Order of the 

Commission issued in M.P. No. 6 of 2021 dated 15.06.2021 is reproduced below:  

ñThiru.M.Gopinathan, Standing Counsel for TANGEDCO appeared. 
Thiru.S.P.Parthasarathy, Advocate appeared for the respondent and 
sought time for filing counter. Thiru.S.P.Parthasarathy, Advocate 
sought to dismiss the petition as infructuous based on the judgement 
of APTEL against the order passed by the Commission in the matter of 
guidelines for verification of CGP. Thiru.Rahul Balaji, Advocate 
submitted that all the matters relating to similar prayer could be listed 
together. Respondent is directed to file memo. The case is adjourned 
to 13.07.2021 for filing memo on the applicability of the judgement of 
APTEL to individual cases pertaining to CGPs.ò 

 

11.4. Therefore, on behalf of the Respondent, this Memo is being filed, before 

the Commission, in pursuance of the above directions.  

11.5. The Commission issued in RA No. 7 of 2019 dated 28.01.2020, was 

appealed by the Tamil Nadu Power Producers Association (TNPPA), in Appeal 

No. 131 of 2020 and accordingly, the final order and judgement in Appeal No. 131 

of 2020 was issued by the Hon'ble APTEL on 07.06.2021. The present 
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Respondent in M.P. No. 31 of 2020, is a Member in Tamil Nadu Power Producers 

Association (TNPPA). The order of the Hon'ble APTEL has set aside, various 

portions of the Order in RA No. 7 of 2019 of the Commission and also modified 

the order of the Commission to a greater extent to the extent extracted below:- 

A) Granting Open Access: 

The Hon'ble APTEL observed that for the purpose of granting open 

access for captive purposes, the document as recorded at Para 11.3 of the 

Judgement dated 07.06.2021 in Appeal No. 131 of 2020, shall be 

adequate/sufficient. The said order has also reiterated that these 

documents, as specified therein, are within the framework of TNERC-Grid 

Connectivity & Intra State Open Access Regulations, 2014 and also do not 

violate the provisions of Rule 3 of the Electricity Rules, 2005.  

Para 11.3 of the Judgement dated 07.06.2021 is extracted below.  

(i) Open Access application as per the format given in 
aforesaid Regulation, 2014 with list of captive users;  
 

(ii) Certificate from a Chartered Accountant or Practicing 
company secretary providing details of the ownership of 
the CGP with shareholding details as on the date of the 
application;  
 

(iii) Consent/NoC obtained from DISCOM (Electricity 
Distribution Circle (EDC)) where the CGP is located. 
(Consent/NoC needs to be issued within 3 days as per 
OA Regulation, 2014);  
 

(iv) Consent NOC obtained from DISCOM EDC where the 
captive users are located (for only new users); 
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(v) An undertaking of not having entered into a Power 
Purchase Agreement (PPA) or any other bilateral 
agreement with more than one person for the same 
quantum of power for which open access is sought from 
the Captive user;  
 

(vi) Applicable Open Access application fee.  

 

11.6. Further, while concluding the judgement, the Hon'ble APTEL has also 

observed in Para 17.2 as below.  

ñ17.2Issue No.2:- We hold that for the purpose of granting 

open access for captive purpose, the document as recorded 

at Para 11.3 shall be adequate/sufficient. Needless to 

mention that these documents, as specified therein, are 

within the framework of TNERC Grid Connectivity & Intra 

State Open Access Regulations, 2014 and also do not violate 

the provisions of Rule 3 of the Electricity Rules, 2005.ò 

Hence, all other documents, obligated / insisted for grant of Open Access by the 

TANGEDCO or SLDC based on the Order in RA No. 7 of 2019 dated 28.01.2020 

of the Commission, which were in bulk and most of them seen unwanted, are now 

declared as not required for submission before the TANGEDCO / SLDC, 

whenever Open Access approvals are applied for. Hence, to this extent, the order 

of the Commission is greatly modified, as far as applying for open access 

approvals. This is a major change ordered in Order in Appeal No. 131 of 2020 

dated 07.06.2021 of the Hon'ble APTEL.   

B) Differentiating SPVs and AoPs:  
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11.7. Hon'ble APTEL made it very clear that SPVs and AoPs are totally different 

entities, as defined separately under Rule 3 of the Electricity Rules 2005 and 

accordingly, in all processes, this concept should be kept in mind. The 

TANGEDCO, for its own convenience, has however manipulated it, even after the 

matter dealt with clearly, by the Commission also, through its Order in RA No. 7 

of 2019 dated 28.01.2020 and accordingly, the TANGEDCO was insisting to get a 

forcible declaration that all CGPs are AoPs irrespective of their constitution and 

status. Now such an approach as adopted by the TANGEDCO has become 

invalid. Now, by this decision of the Hon'ble APTEL, this position of differentiating 

the SPVs and AoPs as different entities, was set right to move on the right 

direction.  

Paras 12.19 & 17.3 of the Judgement of the Hon'ble APTEL dated 

07.06.2021 are reproduced below for favour of convenience of 

reference. 

ñ12.19 In line with the approach adopted by us in the above 

judgment, wherein the previous judgment of this Tribunal 

holding that DPC is part of Non-Tariff Income, was declared by 

us as óper incuriamô, we proceed to apply the same principle in 

the present appeal. We opine that the decision of this Tribunal 

in Kadodara judgment (supra) is given without taking into 

consideration the provisions of Rule 3 of the Rules to the 

extent that Second Proviso to Rule 3(1)(a) being an exception 

under law could not have been applied to Rule 3(1)(b). The 

said decision was also given in ignorance of the judgments 

referred by the Appellant, namely B.N. Elias. (1936) I.L.R. 63 

Cal. 538; CIT v. Laxmidas Devidas (1937) 39 BOM LR 910; 

and Dwaraknath Harishchandra Pitale, [1937] 5 ITR 716 

(Bom), Ramanlal Bhailal Patel v. State of Gujarat, (2008) 5 

SCC 449, CIT v. Buldana Distt.Main Cloth Importer Group, 
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(1961) 1 SCR 181 and Mohd.Noorulla v. CIT, (1961) 3 SCR 

515 which establish that an óassociation of personsô is a 

recognized tax entity and not an incorporated entity. We 

cannot permit unreasonable hardship to be caused to a captive 

generating plant, set up by a special purpose vehicle, by 

applying the above judgment of this Tribunal in ignorance of 

vital facets governing the framework of Rule 3 and also 

important judicial decisions as noted above. In the light of this, 

we have no hesitation to hold that the decision of the Tribunal 

in Kadodara judgment (supra) to the extent it equates a SPV 

and an AOP is óper incuriamô. Consequently, the decisions 

referred to by the Respondents for the aforesaid issue do not 

lend any assistance. Therefore, the directions contained under 

6.4.4, 6.4.5 and 7.6.4 of the impugned order are set aside.ò 

 

11.8. Further, while concluding the judgement, the Hon'ble APTEL has also 

observed in Para 17.3 as below.  

ñ17.3Issue No.3:- We hold that as per provisions stipulated 

under the Rule 3 of the Electricity Rules, 2005, the SPV & AOP 

are two distinct entities and cannot be equated at par for 

computation of annual power consumption for determining the 

captive status.ò 

Hence, to this extent, the practice followed by the TANGEDCO / SLDC with utter 

disregard to the order of the Commission, is greatly modified, as far as applying 

for open access approvals. This is a major change ordered in Order in Appeal No. 

131 of 2020 dated 07.06.2021 of the Hon'ble APTEL.   

C) Whether CGP Verification has to go on an Annual Basis or even 

with split-up periods: 
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11.9. The Hon'ble APTEL has made it very clear that the verification for 

determining the ownership & consumption for CGP/captive users, under Rule 3 of 

the Electricity Rules 2005, being an independent exercise, has to be done, only 

on annual basis, at the end of the financial year. Hence, no verification can 

happen on any split-up period, within the financial year and it has to go, based on 

the shareholding pattern of the CGP, as available as on 31st March.  

11.10. In this regard Paras 13.6 & 17.4 of the Judgement of the Hon'ble APTEL 

dated 07.06.2021 in Appeal No. 131 of 2020 are reproduced below for the sake of 

convenience of reference.  

ñ13.6 Hence, the aforesaid directions for verification of 

ownership and consumption for any change in the group 

captive structure for each corresponding period of such change, 

cannot be sustained and are set aside. Accordingly, we also set 

aside the directions contained in para 6.4.8, 7.4.3, 7.6.2, 7.6.7 

and 7.6.8 of the impugned order. We also reiterate our direction 

to the effect that any verification of status of CGPs and captive 

users has to be done on an annual basis, at the end of the 

financial year in terms of Rule 3 of the Rules.ò 

 

11.11. Further, while concluding the judgement, the Hon'ble APTEL has also 

observed in Para 17.4 as below.  

ñ17.4Issue No.4:- We hold that the verification for determining 

ownership & consumption for CGP /captive users under Rule 3, 

being an independent exercise, has to be done on annual 

basis, at the end of financial year.ò 
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11.12. To support further this view, the Hon'ble APTEL has reiterated the position 

also again in Para 16.8 of the Judgement dated 07.06.2021.  

ñPara 16.8 It is critical for us to note the practical difficulties 
staring down at the face of the captive users and CGPs in the 
event the concept of weighted average is applied. We agree 
with the submissions of the Appellant that the nature of 
shareholding in a captive structure is fluid and dynamic. That, 
existing captive users within the said captive structure can 
choose to give-up its ownership along with consumption of 
captive power at any point of time if it considers no usage for 
the same. In such a scenario, if no new captive user(s) is added 
then the shareholding along with consumption is accordingly 
adjusted. A CGP cannot foresee the future and predict as to 
how many of its shareholders may give up their ownership 
along with consumption of captive power, neither can it be 
predicted, if any new/ how many captive user(s) will be inducted 
within the structure. In such a scenario, if in terms of Rule 3 of 
the Rules verification of minimum shareholding along with 
minimum consumption is not done annually, at the end of the 
financial year but done considering ownership at different 
periods during the year, then same would create unforeseen 
difficulties for a CGP to maintain its captive structure. As such, 
we opine that the verification mandated under the Rule 3 has to 
be done annually, by considering the shareholding existing at 
the end of the financial year. This is also evident from a perusal 
of Format-5 formulated by TNERC as a part of the impugned 
order, which also specifically contemplates verification to be 
done as per the shareholding existing at the end of the financial 
year. Similar view has already been taken by us in Appeal No. 
02 and 179 of 2018 titled as ñPrism Cement Limited v. MPERC 
& Orsò (supra).ò 
 

D) Failure of one or few captive users whether would disqualify the 

CGP: 

 

11.13. The Hon'ble APTEL has also set aside the below contents of the order of 

the  Commission in RA No. 7 of 2019 dated 28.01.2020 as found in Paragraphs 

6.6.3 & 7.8.2 and accordingly, the said Paragraphs have no more validity as of 
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now and therefore, they cannot be enforced in any manner during the process of 

verification of the CGP status.  

11.14. The portions set aside from the order of the Hon'ble Commission as found 

in Order No. RA 7 of 2019 dated 28.01.2021 are as below. 

ñ6.6.3 Where the minimum 26% ownership and 51% 
consumption criteria are met, but one or more captive users 
do not meet the proportionality principle, such users who do 
not fulfil the proportionality criteria shall lose their captive 
status and other captive users who fulfil the proportionality 
criteria will retain their captive status provided the CGP 
complies with the twin criteria of 26% ownership and 51% 
consumption excluding users who lost their captive status.ò 

ñ7.8.2 Where the minimum 26% ownership and not less than 

51% consumption criteria are met, but one or more captive 

users do not meet the proportionality principle, such users 

who do not fulfil the proportionality criteria shall lose their 

captive status and other captive users who fulfil the 

proportionality criteria will retain their captive status provided 

the CGP complies with the twin criteria of 26% ownership 

and 51% consumption excluding users who lost their captive 

status.ò 

 

11.15. Accordingly, if any CGP satisfies minimum 26% ownership and minimum 

consumption of 51%, the failure of the individual captive users, in not satisfying 

the minimum consumption based on its shareholding pattern, except in the case 

of AoPs, will not anyway disqualify the CGP status in any manner.  
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11.16. Accordingly, Paras 14.7 & 17.5 of the Judgement of the Hon'ble APTEL 

dealing with the above matter are reproduced below for the sake of convenience 

of reference.   

ñ14.7 Hence, we hold that the directions passed in Paras 
6.6.3 and 7.8.2 have been done so in disregard of Rule 3 of 
the Rules and our judgments in the aforesaid appeals. Thus, 
these directions cannot be sustained under law and are 
hereby set-aside. We also hold that there is no requirement 
of payment of CSS by any defaulting captive users, if the rest 
of the captive users in a CGP fulfil the minimum requirements 
of 26% shareholding and 51% of consumption in terms of 
Rule 3 of the Rules.ò 

 

11.17. Further, while concluding the judgement, the Hon'ble APTEL has also 

observed in Para 17.5 as below.  

ñ17.5Issue No.5:- We hold that the directions contained in 

Paras 6.6.3 and 7.8.2 of the impugned order passed by the 

State Commission are in disregard to Rule 3 of the Electricity 

Rules and hence, cannot be sustained.ò 

E) Retrospective Verification:  

 

11.18. The Hon'ble APTEL has categorically held that there cannot be any 

retrospective application of the procedure, formulated under the impugned order 

in RA No. 7 of 2019 dated 28.01.2020 of the Commission, for the verification of 

the status of CGP/captive users. Therefore, the documents, as called for from the 

prescribed Format I to Format V-B, may not be Mutatis Mutandis demanded by 

the TANGEDCO, for the CGP verification, in respect of the past 6 years and 

however, such Formats can be insisted from the year 2020-21 onwards, in view 
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of the fact that the order of the Commission was made available and known to all 

the stakeholders, only on 28.01.2020. Therefore, any verification of the CGP 

status for the years 2014-15, 2015-16, 2016-17, 2017-18, 2018-19 and 2019-20 

(6 years), can be verified by the TANGEDCO, for the purpose of determination of 

the captive plant status, only on the basis of the data already furnished by the 

CGP/Captive users, while availing the open access or otherwise. Therefore, the 

formatted data, as demanded through Format I to Format V-B, cannot be insisted 

by the TANGEDCO, for the above period of 6 years.    

 

11.19. Accordingly,Paras 15.8 & 17.6 of the Judgement of the Hon'ble APTEL, 

dealing with the above matter are reproduced below for the sake of convenience 

of reference.   

ñ15.8 Furthermore, we are convinced with the contention and 

have a concurring view with the settled position of law that a 

piece of delegated legislation cannot have a retrospective 

applicability unless the parent legislation under which it came 

into existence permits such retrospective applicability. In this 

regard, we have gone through the judgments of the Honôble 

Supreme Court in the cases of Panchi Devi (supra), M.D. 

University (supra) and Basant Agrotech (India) Ltd. (supra). 

The essence of these decisions is that in the absence of any 

provision contained in the legislative Act, a delegate cannot 

make a delegated legislation with retrospective effect. We 

have examined the provisions of the Electricity Act, 2003 and 

it is observed that no provision of law is enacted therein 

which permits retrospectivity. Accordingly, we set-aside the 

directions contained in Paras 6.2.5. & 7.2.4, and hold that 

there cannot be retrospective application of the procedure 
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formulated under the impugned order for verification of status 

of CGPs and captive users in the State of Tamil Nadu. We 

however clarify that for the past years, the Respondent No.2 

can verify data for the purpose of verification of captive 

generating plant status in the State of Tamil Nadu, one the 

basis of the data already furnished by CGP/Captive User(s) 

while availing open access.ò   

 

11.20. Further, while concluding the judgement, the Hon'ble APTEL has also 

observed in Para 17.6 as below.  

ñ17.6Issue No.6:- We hold that as per settled principles of 

law, there cannot be retrospective application of the 

procedure formulated under the impugned order for 

verification of status of CGP/captive users. However, it is 

clarified that for the past years, the second 

Respondent/TANGEDO can verify data for the purpose of 

determination of captive plant status on the basis of data 

already furnished by CGP/Captive users while availing the 

Also paras 15.5 to 15.7 of page 157 of the order passed by 

the Honôble APTEL which forms basis for arriving at the 

above conclusion:  

 

11.21 Also Paras 15.5 to 15.7of page 157 of the order passed by the Honôble 

APTEL which forms basis for arriving at the above conclusion:  

15.5.We have given our consideration to the submissions 

made on behalf of the Appellant and the Respondents on the 

present issue. We have noted the submissions of the 

Respondents and observe that while they are at liberty under 

law to take appropriate legal remedy, however the appeal 

before us emanates from the limited issue of challenge to 

formulation of procedure by TNERC for verification of status 
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of CGPs and captive users in the State of Tamil Nadu. We 

also cannot lose sight of the crucial fact brought to our 

knowledge that what is being sought to be done vide the 

impugned order is an attempt to open the already concluded 

transactions by requiring additional documents, over and 

above the documents already furnished by CGPs and captive 

users who have availed open access in the past 

15.6Another aspect related to issuance of show cause 

notices, as already recorded above, needs a mention in the 

present judgement. The Respondent No. 2 has already 

submitted that it has issued such notices to many captive 

users and CGPs in the State of Tamil Nadu since the year 

2014 till 2017, as also in the year 2020. In this regard, we are 

constrained to observe that the Respondents are 

endeavouring to reopen and verify the already closed and 

concluded transactions of availing open access for captive 

purposes. For such concluded transactions, the documents 

have already been submitted with the Respondents and on 

the basis of the said documents, the Respondents permitted 

open access for wheeling of captive power.  

15.7 To require additional documents for such concluded 

transactions now would amount to changing the rules of the 

game after the game has started, which is impermissible 

under law. In this regard, we refer to the decision of the 

Honôble Supreme Court in the case of ñK. Manjusree v. State 

of Andhra Pradesh & another,ò (2008) 3 SCC 512. 

 

11.22. Further, any order has its enforceability only prospectively which has been 

affirmed as per the Legal Maxim ñNova Constitutio futuris forman imponere debet 

non practeritisò  and the same principle was followed by the Honôble Supreme 

Court  in Shanti Conductors (P) Ltd and ors Vs. Assam state Electricity Board & 

ors dt 23.01.2019. It was held that, 
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ñIn the absence of any express legislative intendment of the 
retrospective application of the Act, and by virtue of the fact 
that the Act creates a new liability of a high rate of interest 
against the buyer, the Act cannot be construed to have 
retrospective effectò. 

 

and therefore, by the legal maxim of ñNova Constitutio futuris forman imponere 

debet non practeritisò also, such a retrospective verification of the CGP status, 

based on an order issued by the Commission in RA No. 7 of 2019 dated 

28.01.2020, cannot be made Mutatis Mutandisfor the cases of the Respondent 

pertaining to retrospective periods. On this score also, the petition filed by the 

Petitioner TANGEDCO, needs to be dismissed.    

F) Weighted Average: 

 

11.23. The Hon'ble APTEL has also set aside Para 7.6.9 of the order of the 

Commission issued in RA No. 7 of 2019 dated 28.01.2020, which is extracted 

below for instant reference.  

11.24. The portion of the Para 7.6.9 of the Order of the Commission in RA No. 7 

of 2019 dated 28.01.2020 stands set aside by Hon'ble APTEL. 

ñ7.6.9 Weighted average of shareholding to verify 26% 
ownership annually when there is change in ownership 
structure, shall be considered subject to the condition that 
change in extent of shareholding of a captive user is 
intimated to the Licensee within 10 days of such change. 
Failure to intimate the change within the specified period will 
render in the Licensee conducting verifications without 
considering weighted average of shareholding.ò 
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11.25. Accordingly,Paras 16.12 & 17.7 of the Judgement of the Hon'ble APTEL 

dealing with the above matter are reproduced below for the sake of convenience 

of reference.   

ñ16.12 Accordingly, we set-aside the direction contained in 

para 7.6.9 of the impugned order, wherein TNERC has held 

that, in the event the weighted average of shareholding of 

captive users changes within a financial year, then the same 

has to be intimated within 10 days to the Respondent No. 2, 

otherwise the said licensee would proceed to verify captive 

status without considering weighted average of 

shareholding.ò 

 

11.26. Further, while concluding the judgement, the Hon'ble APTEL has also 

observed in Para 17.7 as below.  

ñ17.7Issue No.7:- We set aside the directions contained in 

Para 7.6.9 of the impugned order wherein the State 

Commission has held that, in the event, the weightage 

average of shareholding of captive users changes within a 

financial year, then the same has to be intimated within ten 

days to the second respondent/TANGEDCO, otherwise the 

said licensee would proceed to verify captive status without 

considering weightage average shareholding.ò 

 

11.27. Thejudgement and final order of the Hon'ble APTEL dated 07.06.2021 in 

Appeal No. 131 of 2020, has made  enormous changes with major modifications 

and has also set aside various portions of the Commission in very many areas to 

the extent submitted supra. 
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11.28. TheMiscellaneous Petition filed by the Petitioner TANGEDCO, solely and 

exclusively based on the Order in RA No. 7 of 2019 dated 28.01.2020 only, 

makes the petition fully infructuous as of now and after coming in to force of the 

order of the Hon'ble APTEL in Appeal No. 131 of 2020 dated 07.06.2021 and 

accordingly, the whole petition filed by TANGEDCO, needs to be dismissed as 

infructuous, by however providing liberty to the Petitioner TANGEDCO to make 

re-verification of the CGP status for the year(s) concerned, which falls during a 

past period, prior to the order of the Commission dated 28.01.2020 issued in RA 

No. 7 of 2019. After making a verification again as per the terms and conditions 

provided in the Order in Appeal No. 131 of 2020 dated 07.06.2021, the 

TANGEDCO can dispose off the matter according to the merits and the legal 

stands provided as above and in case of any CGP not complying with the norms 

even then, the TANGEDCO may proceed to file fresh petition if it wishes so.  

11.29. The Respondent has made out a strong prima-facie case against the 

Petitioner and the balance of convenience is also very much available to the 

Respondent, as the vital portions of the Order in RA No. 7 of 2019 dated 

28.01.2020, have been subjected to serious and drastic changes and 

modifications and even some of the portions of the order in RA No. 7 of 2019 

dated 28.01.2020, are set aside fully. Therefore, unless the Petition filed by the 

TANGEDCO, solely and exclusively based on the Order in RA No. 7 of 2019 

dated 28.01.2020 is not dismissed, owing to the fact of coming in to force of the 

order of the Hon'ble APTEL dated 07.06.2021 in Appeal No. 131 of 2020, the 
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Respondent would be facing serious prejudices. However, the Petitioner having 

been provided with the liberty to re-verify the CGP status, would not be subjected 

to any prejudices against its interests.  

11.30. Further, coming to the aspect of factual matrix of the matter, the 

Respondent submits that the Respondent is a Company, incorporated under the 

Companies Act, 1956 (since repealed and consolidated under the Companies 

Act, 2013) and is presently a Company limited by shares  in terms of the 

provisions of the Companies Act, 2013.Further, coming to the aspect of factual 

matrix of the matter, the Respondent submits that the Respondent is a Company, 

incorporated under the Companies Act, 1956 (since repealed and consolidated 

under the Companies Act, 2013) and is presently a Company limited by shares  in 

terms of the provisions of the Companies Act, 2013.  

11.31. The Respondent wishes to state that the Respondent is a member in Tamil 

Nadu Power Producersô Association (TNPPA). The Association of the 

Respondent, namely TNPPA, has filed an Appeal Petition before the Hon'ble 

APTEL, New Delhi, in Appeal No. 131 of 2020, challenging the very operation 

and implementation of the order of the Honôble State Commission issued in RA 

No. 7 of 2019 dated 28.01.2020, on various grounds. Accordingly, the Appeal No. 

131 of 2020 was ordered by the Hon'ble APTEL through a detailed judgement on 

07.06.2021 and the main operative portions of the final order and judgement are 

reproduced supra.     
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11.32. Besides to the same, the Respondent wishes to further state that the 

Respondent is also a member in the Madras Steel Re-rollers Association (MSRA) 

and accordingly, in the Writ Petition filed by their Association (MSRA) in WP No. 

6160 of 2020, the Hon'ble High Court has granted an order of injunction in the 

matter of implementing Order in RA No. 7 of 2019 dated 28.01.2020 on 

10.03.2020 itself and the injunction order is still continuing.  

11.33. Without prejudice to the fact that the whole matter of order in RA No. 7 of 

2019 dated 28.01.2020 is sub-judice before the Hon'ble High Court of Judicature 

at Madras in WP No. 6160 of 2020 filed by Madras Steel Re-rollers Association, 

the Respondent wishes to further submit as how the entire petition filed by the 

Petitioner, goes against the legal provisions and factual matrix of the matter.  

11.34. For the purpose of convenience of reference, the Respondent here below 

extracts the twin objectives of Rule 3 of Electricity Rules 2005.   

ñ3. Requirements of Captive Generating Plant.- 

(1) No power plant shall qualify as a ócaptive generating  

plantô under section 9 read with clause (8) of section 2 of  

the Act unless- 

 

(a) in case of a power plant - 

(i) not less than twenty six percent of the  

ownership is held  by the captive user(s), and  

(ii) not less than fifty one percent of the aggregate  
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electricity generated in such plant, determined on 
an annual basis, is consumed for the captive use: 

  

Provided that in case of power plant set up by registered 
cooperative society, the conditions mentioned under 
paragraphs at (i) and (ii) above shall be satisfied collectively 
by the members of the co-operative society: 

Provided further that in case of association of persons, the 
captive user(s) shall hold not less than twenty six percent of 
the ownership of the plant in aggregate and such captive 
user(s) shall consume not less than fifty one percent of the 
electricity generated, determined on an annual basis, in 
proportion to their shares in ownership of the power plant 
within a variation not exceeding ten percent; 

(b) in case of a generating station owned by a company 
formed as special purpose vehicle for such generating 
station, a unit or units of such generating station identified for 
captive use and not the entire generating station satisfy (s) 
the conditions contained in paragraphs (i) and (ii) of sub-
clause (a) above including - 

   Explanation :- 

(1) The electricity required to be consumed by captive 
users shall be determined with reference to such 
generating unit or units in aggregate identified for captive 
use and not with reference to generating station as a 
whole; and 

  
(2) the equity shares to be held by the captive user(s) in 
the generating station shall not be less than twenty six per 
cent of the proportionate of the equity of the company 
related to the generating unit or units identified as the 
captive generating plant. 

 

Illustration: In a generating station with two units of 50 
MW each namely Units A and B, one unit of 50 MW 
namely Unit A may be identified as the Captive 
Generating Plant. The captive users shall hold not less 
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than thirteen percent of the equity shares in the company 
(being the twenty six percent proportionate to Unit A of 50 
MW) and not less than fifty one percent of the electricity 
generated in Unit A determined on an annual basis is to 
be consumed by the captive users. 

(2) It shall be the obligation of the captive users to ensure that 
the consumption by the Captive Users at the percentages 
mentioned in sub-clauses (a) and (b) of sub-rule (1) above is 
maintained and in case the minimum percentage of captive use 
is not complied with in any year, the entire electricity generated 
shall be treated as if it is a supply of electricity by a generating 
company. 

  Explanation.- (1) For the purpose of this rule.- 

a. ñAnnual Basisò shall be determined based on a 
financial year; 

b. ñCaptive Userò shall mean the end user of the 
electricity generated in a Captive Generating Plant 
and the term  ñCaptive Useò shall be construed 
accordingly; 

c. ñOwnershipò in relation to a generating station or 
power  plant set up by a company or any other body 
corporate shall mean the equity share capital with voting 
rights. In other cases ownership shall mean proprietary 
interest and control over the generating station or power 
plant; 

d. ñSpecial Purpose Vehicleò shall mean a legal entity 
owning, operating and maintaining a generating station 
and with no other business or activity to be engaged in 
by the legal entity. 

 

11.35. From the above quoted provisions of Electricity Rules 2005, according to 

Rule 3 (1) (a) (i), it has been made as below. 

(a) in case of a power plant - 

(i) not less than twenty six percent of the  

ownership is held  by the captive user(s),  
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11.36. Further to the same, the ownership was further defined in respect of 

Companies, as below in the explanatory provisions provided under Rule 3 (2) 

Explanation (1) (c).  

ñOwnershipò in relation to a generating station or power  plant 

set up by a company or any other body corporate shall mean the 

equity share capital with voting rights.ò  

11.37. Therefore, when the captive users together hold not less than 26% of the 

equity shares of the CGP, with voting rights, it would amount to satisfy the 

ownership norms, which is one among the two criteria. In the case of the 

Respondent, all the captive users of the CGP, are holding more than 26% of the 

equity shares, with voting rights and this fact cannot be anyway refused in any 

manner. Therefore, the first criteria is satisfied, as far as ownership is concerned. 

Hence, there cannot be any dispute over it and no issue can be expanded further.  

11.38. It should be noted that the Respondent is a Company incorporated under 

the Repealed  Companies Act  1956 and now coming under the Companies Act 

2013. The Respondent presumes that there is no difference of opinion on the 

fact, whether the Respondent is a Company or not.  

11.39. The issue raised in the Petition in M.P. No. 22 of 2021 mainly pertains, 

only with a single point of Agenda, pertaining to the manner Clause 11.2 was 

structured and found in the Articles of Association to the extent extracted below.  

ñ11.2. The Class ñBò Shareholders and Class ñCò Shareholders 
shall irrevocably appoint Mr. Mukesh Agarwal or the current 
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Managing Director as its authorized representative to attend and 
vote at all general meetings of shareholders of the company on 
behalf of the consumer.ò 

 

11.40. In this connection, the Respondent wishes to state that such matters 

relating to Memorandum of Association and Articles of Association, are falling 

under the complete domain and scope of the Companies Act 2013 and therefore, 

the Petitioner TANGEDCO cannot travel beyond its limit, by over occupying the 

jurisdiction of the Registrar of Companies or by any other manner, by which the 

Companies Act 2013 is placed.  

11.41. Without prejudice to the above stand, the Respondent also wishes to 

refute the averments made in the Petition, to the extent narrated below. To 

understand the same, the following provisions as available in the Companies Act 

2013, have to be understood in its entirety.  

Section 43 of the Companies Act provides as under. 

The share capital of a company limited by shares shall be of two 
kinds, namely 
 
(a) equity share capitalð 
(i) with voting rights; or 
(ii) with differential rights as to dividend, voting or otherwise in 
accordance with such rules as may be prescribed; and 
(b) preference share capital: 
 

Section 56 of the Companies Act provides as under.  

Transfer and Transmission of Securities 

56. (1) A company shall not register a transfer of securities of the 
company, or the interest of a member in the company in the case 
of a company having no share capital, other than the transfer 

http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17993
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between persons both of whose names are entered as holders of 
beneficial interest in the records of a depository, unless a proper 
instrument of transfer, in such form as may be prescribed, duly 
stamped, dated and executed by or on behalf of the transferor and 
the transferee and specifying the name, address and occupation, if 
any, of the transferee has been delivered to the company by the 
transferor or the transferee within a period of sixty days from the 
date of execution, along with the certificate relating to the 
securities, or if no such certificate is in existence, along with the 
letter of allotment of securities: 

 

Section 105 of the Companies Act provides as under: 

Proxies 

105. (1) Any member of a company entitled to attend and vote at a 
meeting of the company shall be entitled to appoint another 
person as a proxy to attend and vote at the meeting on his behalf: 

Provided that a proxy shall not have the right to speak at such 
meeting and shall not be entitled to vote except on a poll: 

Provided further that, unless the articles of a company otherwise 
provide, this sub-section shall not apply in the case of a company 
not having a share capital: 

Provided also that the Central Government may prescribe a class 
or classes of companies whose members shall not be entitled to 
appoint another person as a proxy: 

Provided also that a person appointed as proxy shall act on behalf 
of such member or number of members not exceeding fifty and 
such number of shares as may be prescribed. 

(2) In every notice calling a meeting of a company which has a 
share capital, or the articles of which provide for voting by proxy at 
the meeting, there shall appear with reasonable prominence a 
statement that a member entitled to attend and vote is entitled to 
appoint a proxy, or, where that is allowed, one or more proxies, to 
attend and vote instead of himself, and that a proxy need not be a 
member. 

(3) If default is made in complying with sub-section (2), every 
officer of the company who is in default shall be liable to penalty of 
five thousand rupees. 

http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=18000
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=18035
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=18035
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(4) Any provision contained in the articles of a company which 
specifies or requires a longer period than forty-eight hours before a 
meeting of the company, for depositing with the company or any 
other person any instrument appointing a proxy or any other 
document necessary to show the validity or otherwise relating to 
the appointment of a proxy in order that the appointment may be 
effective at such meeting, shall have effect as if a period of forty-
eight hours had been specified in or required by such provision for 
such deposit. 

(5) If for the purpose of any meeting of a company, invitations to 
appoint as proxy a person or one of a number of persons specified 
in the invitations are issued at the company's expense to any 
member entitled to have a notice of the meeting sent to him and to 
vote thereat by proxy, every officer of the company who issues the 
invitation as aforesaid or authorises or permits their issue, shall be 
liable to a penalty of fifty thousand rupees: 

Provided that an officer shall not be liable under this sub-section by 
reason only of the issue to a member at his request in writing of a 
form of appointment naming the proxy, or of a list of persons willing 
to act as proxies, if the form or list is available on request in writing 
to every member entitled to vote at the meeting by proxy. 

(6) The instrument appointing a proxy shallð 

(a) be in writing; and 

(b) be signed by the appointer or his attorney duly authorised in 
writing or, if the appointer is a body corporate, be under its seal 
or be signed by an officer or an attorney duly authorised by it. 

(7) An instrument appointing a proxy, if in the form as may be 
prescribed, shall not be questioned on the ground that it fails to 
comply with any special requirements specified for such instrument 
by the articles of a company. 

(8) Every member entitled to vote at a meeting of the company, or 
on any resolution to be moved thereat, shall be entitled during the 
period beginning twenty-four hours before the time fixed for the 
commencement of the meeting and ending with the conclusion of 
the meeting, to inspect the proxies lodged, at any time during the 
business hours of the company, provided not less than three days' 
notice in writing of the intention so to inspect is given to the 
company 

Rule 19 of The Companies (Management and Administration) 
Rules, 2014 provides as under: 

http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=18035
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=18035
http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=18035
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  19. Proxies.  

(1) A member of a company registered under section 8 shall not be 
entitled to appoint any other person as his proxy unless such other 
person is also a member of such company. 

(2) A person can act as proxy on behalf of members not exceeding 
fifty and holding in the aggregate not more than ten percent of the 
total share capital of the company carrying voting rights: 

Provided that a member holding more than ten percent of the total 
share capital of the Company carrying voting rights may appoint a 
single person as proxy and such person shall not act as proxy for 
any other person or shareholder. 

Clause 6.7 of the SS-2 SECRETARIAL STANDARD ON 
GENERAL MEETINGS provides as under 

6.7 Revocation of Proxies  

6.7.1 If a Proxy had been appointed for the original Meeting and 
such Meeting is adjourned, any Proxy given for the adjourned 
Meeting revokes the Proxy given for the original Meeting.  

6.7.2 A Proxy later in date revokes any Proxy/Proxies dated prior to 
such Proxy 

6.7.3 A Proxy is valid until written notice of revocation has been 
received by the company before the commencement of the 
Meeting or adjourned Meeting, as the case may be. An undated 
notice of revocation of Proxy shall not be accepted. A notice of 
revocation shall be signed by the same Member (s) who had 
signed the Proxy, in the case of joint Membership.  

6.7.4 When a Member appoints a Proxy and both the Member and 
Proxy attend the Meeting, the Proxy stands automatically revoked. 

Section 106 of the Companies Act provides as under: 

106. Restriction on voting rights 

(1) Notwithstanding anything contained in this Act, the articles of a 
company may provide that no member shall exercise any voting 
right in respect of any shares registered in his name on which any 
calls or other sums presently payable by him have not been paid, 
or in regard to which the company has exercised any right of lien. 
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(2) A company shall not, except on the grounds specified in sub-
section (1), prohibit any member from exercising his voting right on 
any other ground. 

(3) On a poll taken at a meeting of a company, a member entitled 
to more than one vote, or his proxy, where allowed, or other person 
entitled to vote for him, as the case may be, need not, if he votes, 
use all his votes or cast in the same way all the votes he uses. 

Section 107 of the Companies Act provides as under. 

107. (1) At any general meeting, a resolution put to the vote of the 

meeting shall, unless a poll is demanded under section 109 or the 

voting is carried out electronically, be decided on a show of hands 

Section 6 of the Companies Act provides as under. 

6. Act to override Memorandum, articles, etc, Save as otherwise 

expressly provided in this Actð 

(a) the provisions of this Act shall have effect notwithstanding 

anything to the contrary contained in the Articles or articles of a 

company, or in any agreement executed by it, or in any resolution 

passed by the company in general meeting or by its Board of 

Directors, whether the same be registered, executed or passed, as 

the case may be, before or after the commencement of this Act;  

and 

(b) any provision contained in the Memorandum, articles, 

agreement or resolution shall, to the extent to which it is repugnant 

to the provisions of this Act, become or be void, as the case may 

be. 

 

11.42. Even on a bare  perusal of the above provisions of law, the Respondent 

submits that it would amply show that the proxy shall not have the right to speak 

and not entitled to vote at the general meeting and in view of this irrevocable 

appointment of Mr. Mukesh Agarwal, as a proxy to exercise the voting rights at 

the meeting is infructuous.   

http://ebook.mca.gov.in/Actpagedisplay.aspx?PAGENAME=17492
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11.43. Also the fourth proviso of sub-section (1) of Section 105 read with rule 

19(2) prescribes restriction on the total number of members and total number of 

shares a proxy may represent. It provides that a person cannot act as proxy on 

behalf of more than 50 members and cannot hold in aggregate more than 10% of 

the total share capital of the Company carrying voting rights.  

11.44. The Respondent further submits that even on a bare perusal of the above 

extracted provisions of the Companies Act 2013 viz. Section 43, Section 56, 

Section 105 and Section 107, it would exhibit that Companies Act 2013, provides 

for equity shares with voting rights or with differential rights as to dividend, voting 

or otherwise.  

11.45. It is therefore a common practise to conduct and conclude the regular 

business at a general meeting of a Company through show of hands. The 

exercise of vote through poll or otherwise is an exception. 

11.46. Further, transfer of ownership in an equity share is valid, only if a proper 

transfer deed is executed, satisfying in every respect the requirement of Section 

56, such as proper instrument of transfer, duly stamped, dated and executed by 

the transferor  to the transferee, specifying the name, address and occupation of 

the transferee delivered to the Company, within a period of sixty days from the 

date of execution, either by the transferor or the transferee, along with the share 

certificate or letter of allotment. 
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11.47. Therefore, the Voting rights vested in the ownership of the equity shares is 

different from method/manner of exercising such voting rights. The exercise of 

ñvoting rightsò in an equity share cannot be anyway equated with that of 

ñownershipò of an equity share under any circumstances/situation. 

11.48. Further, Section 107 of the Companies Act 2013, provides different 

methods/modes in the matter of exercise of voting at a general meeting, so as to 

achieve completion of businesses placed before such general meeting. 

11.49. A shareholder holding equity shares with voting rights can appoint a proxy, 

to attend and to exercise his voting rights at a general meeting. Notwithstanding 

such appointment of a proxy, he himself on his own can attend and vote at the 

general meeting. Further as per clause 6.7.4 of the SS-2 when a Member 

appoints a Proxy and both the Member and Proxy attend the Meeting, the Proxy 

stands automatically revoked. 

11.50. The irrevocable appointment as alleged to be found in the Respondentôs 

Articles of Association in Clause 11.2, is nothing but appointing a proxy and 

nothing more and cannot be construed ñakin to prohibiting a member from 

exercising his voting rights and not meeting the ownership criteriaò. Such an 

assumption/view taken by you is totally devoid of merits and not in accordance 

with the provisions of the Companies Act, 2013. When the concerned 

shareholder, if presents in any meeting, then it automatically terminates the 

proxyôs mandate. 
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11.51. This delegation of exercise of voting rights or in other words appointment 

of a proxy, cannot be equated with the event of transfer of ownership of the equity 

shares. The transfer of equity shares, so as to constitute transfer of ownership 

from one person to another person, is to be fulfilled and to be executed in 

accordance with Section 56 of the Companies Act, 2013 and mere by making a 

Clause included in the Articles of Association, by providing irrevocable rights to 

any other person is just like a proxy arrangement and therefore, it will not anyway 

interfere with the ownership of the equity rights in any manner. To that extent, the 

Show Cause Notice lacks complete understanding of the provisions made 

available under the Companies Act 2013, to the extent extracted above.  

11.52. To corroborate the stands of the Respondent on the above areas, the 

Respondent has already sent an opinion as provided by M/s. B. Chandra and 

Associates, who are experts in dealing with Company and ROC related matters 

and the same is filed  along with the Memo. This Opinion would amply prove that 

the irrevocable right provided under Clause 11.2 of the Articles of Association of 

M/s. Suryadev Alloys and Power Private Limited, no way interferes with the 

ownership right of any shareholder, in any manner, as attempted to be escalated 

by the Superintending Engineer, in his Show Cause Notice. Even on providing 

such a right, in the manner as found in Clause 11.2 of the Articles of Association 

as óirrevocably appoint Mr. Mukesh Agarwal or the current Managing Director as 

its authorized representative to attend and vote at all general meetings of 

shareholders of the company on behalf of the consumerô cannot lead to a 
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conclusion that the equity shareholders have lost their ownership or voting rights 

in any manner. Accordingly, the only one agenda point on which the entire show 

cause notice attempts to proceed, stating that ñthe generating plant as a whole 

lost the captive status in terms of ownership criteria taking into account the 

consumption of M/s. Suryadev Alloys & Power Private Limited for verification of 

the consumption criteriaò, fails miserably, as such a conclusion is not supported 

either by the provisions of the Companies Act 2013 or by the provisions contained 

in theElectricity Rules 2005.  This can be vouchsafed through the Legal Opinion 

filed with the Memo.  

11.53. Thus, in view of the above, the conclusion attempted to be reached by the 

Superintending Engineer, TANGEDCO by making a statement that ñmandating 

every equity shareholder to irrevocably appoint a representative is akin to 

prohibiting a member from exercising his voting right and is thus not meeting the 

óownershipô criteria as defined under Rule 3ò and further to add that ñHence the 

captive users of M/s. Suryadev Alloys and Power Private Limitedôs generating 

plant has lost the óownershipô criteria as per Electricity Rules 2005.ò (Page 14 of 

SCN) is highly erroneous and completely fails to understand the provisions of 

making proxies. Such an assumption no way supports to proceed, as long as the 

shares are in the names of the said persons and when such persons have always 

the right to cancel the proxy either by directly presenting in the general meetings 

of the Company or otherwise. Therefore, providing such an irrevocable authority 
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to Mr. Mukesh Agarwal, does not any way interfere with the ownership of the 

shareholders, holding the shares and the right to vote is direct and inherent.  

11.54. Even assuming without admitting the view of the Petitioner on the Clause 

11.2 of the Article of Association of the Respondent Company ñmandating every 

equity shareholder to irrevocably appoint a representative is akin to prohibiting a 

member from exercising his voting right and is thus not meeting the óownershipô 

criteria as defined under Rule 3ò is correct, then as per Section 106 (2) of the 

Companies Act 2013 which ensures that no Company can prohibit any member 

from exercising his voting rights, such an assumption is not maintainable. If such 

a prohibition is done by a Company, it will be void as per Section 6 of the 

Companies Act 2013 and the Act will prevail over Articles of Association. Hence 

the voting rights of the equity shareholders cannot be anyway prohibited by any 

means by the Company and such provisions are not maintainable as per Section 

6 of the Companies Act 2013. 

11.55. Therefore, such a conclusion reached by the Superintending Engineer on 

his own, without understanding the exact provisions under the Companies Act 

2013, is nothing but figment of imagination, to the extent further narrated below. 

With this wrong assumption and misconception, the petitioner has filed the instant 

petition before the Commission.   

11.56. The requirement under the Electricity Rules 2005, in the matter of 

satisfaction of ownership, is holding of 26% of equity shares with voting rights and 
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in this case, the requirement is fully satisfied by virtue of holding more than the 

specified limit of 26% of equity shares with voting rights and there ends the whole 

matter. The TANGEDCO has to analyse the aspect, whether the captive users 

are having the minimum 26% ownership, by way of possessing equity shares with 

voting rights, as provided under the Electricity Rules 2005. When the requirement 

of possessing 26% equity shares with voting rights is satisfied, it cannot be further 

extended, beyond what was provided in the Electricity Rules 2005, for the 

compliance of the captive norms as far as ownership criteria is concerned. Then, 

such an attempt to move beyond the scope of the Electricity Rules 2005 and 

attempting to over occupy the jurisdiction of the Ministry of Corporate Affairs or 

Registrar of Companies, would be amounting to excess administration of powers, 

when such a power is not specifically anywhere provided in the Electricity Rules 

2005.   

11.57. Further, from the conclusion reached in Page 15 in Para 6.4 of the Show 

Cause Notice, by holding  that ñthe generating plant as a whole lost the captive 

status in terms of ownership criteria taking into account the consumption of M/s. 

Suryadev Alloys & Power Private Limited for verification of the consumption 

criteriaò, is equally erroneous, as such conclusion is derived from the wrong 

application of mind and without correctly appreciating the provisions contained in 

the Companies Act 2013, with reference to the ownership based on the 

delegation of voting rights through a method of proxy as already provided in the 

Companies Act 2013. 
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11.58. Further, the Respondent submits that the Order in RA No. 7 of 2019 dated 

28.01.2020 of the Commission is already in challenge before the Hon'ble High 

Court of Judicature at Madras and also even before the Commission itself. 

Therefore, without disposing of such matters finally, attempting to continue with 

the adjudication proceedings is totally untenable in law.   

 

Table  

Sl. 
No. 

Name of the 
Contesting Party 

Forum Reference No. Jurisdiction 

1.  TASMA  Hon'ble TNERC R.P. No. 2 of 
2020 

Review 

2.  TANGEDCO  Hon'ble TNERC R.P. No. 3 of 
2020 

Review 

3.  Sugapriya Paper & 
Boards (P) Ltd 

Hon'ble TNERC R.P. No. 4 of 
2020 

Review 

4.  Madras Steel Re-
Rollers Association 

Hon'ble High Court W.P. No. 6160 
of 2020 

Writ 

5.  IWPA Hon'ble TNERC M.P. No. 24 of 
2020 

Clarification 

6.  TANGEDCO  Hon'ble TNERC M.P. No. 23 of 
2020 

Clarification 

 

11.59. While verifying the minimum ownership requirement of 26%, the Company 

of the Respondent clearly satisfies the requirement, by way of the fact of their 

captive users holding the equity shares beyond 26%, with voting rights and 

therefore, by ownership, their Captive Users are holding more than the 

requirement of the shares of the Company as what is prescribed under the 

Electricity Rules 2005. Therefore, in Ownership criteria, there cannot be any 

dispute in any manner.   
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11.60. As far as the minimum consumption of 51% norms also, as the 

Respondent is falling under the category of an Operating Non SPV, as per Para 

6.4.5 of the Order in RA No. 7 of 2019 dated 28.01.2020, the Respondent is not 

obligated to satisfy the test of proportionality, as already decided by the Hon'ble 

APTEL in very many judgements, as well as by the final order and judgement of 

the Hon'ble APTEL dated 07.06.2021 in Appeal No. 131 of 2020. Further, this 

Commission also holds the same view in the Order in RA No. 7 of 2019 dated 

28.01.2020. Therefore, attempting to interpret the matter in a different manner, by 

just going with the Clause 11.2 of the Articles of Association, which provides a 

proxy right, cannot anyway vitiate the status of the Respondentôs plant from being 

passed through the status a captive power plant in any manner. Such an attempt 

is absolutely  beyond the jurisdiction and scope of the Petitioner TANGEDCO and 

such a course is no way provided under the Electricity Rules 2005 also. As long 

as the Rules are clear that in order to satisfy the twin requirements of a CGP, all 

the captive users must possess 26% ownership, by way of equity shares with 

voting rights and they have all together consume 51% of the energy generated on 

an annual basis, that makes the entire plant qualified for the CGP norms. Once 

the Respondent has fully satisfied both the requirements, there cannot be any 

further extension of anymore requirement, beyond the scope of the Electricity 

Rules 2005. Therefore, TANGEDCO is not authorized to travel beyond its 

jurisdiction and scope.  
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11.61. The Petitionerôs action of having impleaded all the captive users for the 

adjudication before the Commission at this stage and the subsequent issuance of 

notice to all the captive users, from the Commission, are not actions approved by 

the Commission in its order in RA No. 7 of 2019 dated 28.01.2020. In having 

impleaded all the captive users at this stage, the Respondent submits that there 

is a great abuse of power seen at all levels. The Respondent is seeking the kind 

attention of the Commission to Para 7.9.10 of the Order in RA No. 7 of 2019 

dated 28.01.2020, which is extracted below for the sake of instant reference.  

ñ7.9.10All cases of disputes on the status verification of CGPs 
conducted by the Licensee shall be referred to the Commission by 
the Licensee by filing a petition (Miscellaneous petition in view of the 
directions of the Honôble High Court of Madras in the W.A No.930 & 
931 dt.9.10.2018) before the Commission for adjudication and till 
such time final orders are passed by the Commission no distraint 
proceedings or coercive action shall be taken. Upon filing of such 
Petition, the Commission shall decide the issue after giving 
opportunities to both parties, as soon as possible, but not later than 
six months from the date of filing of such petition.ò 

11.62. It could be seen from the above extracted portion of the order in RA No. 7 

of 2019 dated 28.01.2020 that contents of the order in Para 7.9.10 the word, 

"both parties" means, the CGP / Generator and the TANGEDCO and nowhere it 

involves the captive users during the adjudication process. Hence, by impleading 

the captive users at this stage, there is a great misuse of power in all sides 

dealing with the adjudication process.  
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11.63. Therefore, the Show Cause Notice and the subsequent petition filed by the 

Petitioner before the Commission are attempting to coercively curb the legally 

approved canons of Open Access System, as enshrined under the Electricity Act 

2003, Electricity Rules 2005 and various other Regulations, with a complete non-

discriminatory right for the Open Access Consumers to avail Open Access Power. 

By marking the copies of the Show Cause Notice  and impleading all the captive 

users as parties for the adjudication, the TANGEDCO is indirectly exposing its 

malafide intention to drive away the consumers from Open Access System and to 

forcibly make them to come back to the TANGEDCO to avail the costly power by 

following illegal and foul norms.  

 

11.64. Therefore, by all reasons, the action of the Petitioner TANGEDCO in 

having issued the Show Cause Notice and having subsequently filed the petition 

before the Commission is amounting to great misuse of power and therefore, 

such an action is neither maintainable in law nor maintainable in facts also and 

therefore, the Petition in M.P. No. 22 of 2021 has to be dismissed with heavy cost 

both on the above submitted grounds as well as on the grounds by which the 

Hon'ble APTEL, New Delhi has pronounced its orders in Appeal No. 131 of 2020 

on 07.06.2021.    

 

11.65. Hence, considering the Memo filed by the Respondent, the Respondent 

submits that the Respondent is no way liable to pay the cross subsidy surcharge 
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of Rs.151,28,20,794.00 as demanded in the Show Cause Notice and in the 

instant petition filed in M.P. No. 22 of 2021 and accordingly, the Commission may 

quash the Show Cause Notice issued by the Superintending Engineer and 

accordingly, the Respondent prays that the Commission may be pleased to 

dismiss the petition in M.P. No. 22 of 2021 as infructuous and accordingly, the 

demand raised against the Respondent to the extent of Rs.151,28,20,794.00 may 

also be set aside totally, as it is not maintainable in any manner, on the above 

stated facts and circumstances, both in law as well as on merits too.  

 

11.66. The Respondent submits that as the order of the Hon'ble APTEL dated 

07.06.2021 issued in Appeal No. 131 of 2020 has made several changes and 

modifications and also set aside many portions of the order in RA No. 7 of 2019 

dated 28.01.2020 and therefore, the Respondent prays that the Commission may 

be pleased to quash the Show Cause Notice and accordingly, dismiss the Petition 

in M.P. No. 22 of 2021 as infructuous and accordingly, declare that the demand of 

Rs.151,28,20,794.00 is also not maintainable to law, as well as on facts and 

consequentially dismiss the whole petition covered in M.P. No. 22 of 2021 as not 

maintainable to law. 

 

12. Findings of the Commission:- 

We have heard the submissions of learned Counsel appearing for 

the Petitioner and the Respondents. The Petitioner has filed this 
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petition for passing an order to declare that the Respondent Suryadev 

Alloys & Power Pvt. Ltd. is not a CGP for the Financial Y ear 2019 -20 

and their captive users are liable to pay Cross Subsidy Surcharge for 

an amount of Rs.151,28,20,794/ -  for disqualification of captive status.  

The contents of the Petitioner are as under:  

12 .01. On perusal of the documents submitted by the Respo ndent 

Suryadev Alloys & Power Pvt. Ltd., it is clear that the Respondent has 

consumed only 15.24% of the total generation and hence, lost the 

óconsumptionô criteria for its self-consumption for FY 2019 -20.  

12.02. Since ñOwnershipò criteria for the generating plant as a whole 

and ñConsumptionò criteria for self-consumption have not been fulfilled, 

Suryadev Alloys & Power Pvt. Ltd. has lost CGP status for FY 2019 -20, 

the captive users who are also the owners of the said plant to the 

extent of their óownershipô holding are liable to pay the Cross Subsidy 

Surcharge as detailed below as per Tariff Order in T.P. No.1 of 2017 

dated 11 -08 -2017.  

 

12 .03. M/s. Suryadev Alloys & Power Private Limited, HTSC 

No.019104041976 has submitted the documents in Chennai North EDC  

on 31.10.2020. Hence, CGP verification was carried out with:  

 

i)  the documents submitted by the generator at the 
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time of obtaining captive wheeling approval;  

ii)  the documents submitted by the generator pursuant to 

directions by  TNERCôs Order in R.A. No. 7 of 2019; 

and  

iii)  The documents downloaded from MCA website.  

 

12 .04. The Generator M/s. Suryadev Alloys & Power Private Limited 

obtained captive wheeling approval for change in captive users during 

March 2019 by furnishing the certificate of Chartered Accountant given 

by M/s. MCAK & Associates, Chennai, dated 08.03.2019 with the details 

of % of Equity Share capital held by captive users as on 08.03.2019for 

the period from 28.03.2019 to 31.03.2019 & 01.04.2019 to 31.03.2022 

as detailed below:  

 

12 .05.  From the e xtract of AOA, the following points are reiterated:  
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There are 2 classes of Equity Shareholders, namely Class B Share 

holder and Class C Shareholder.  

Every Class ñBò Equity shareholder present inperson at a General 

Meeting will have one vote oneveryproposal onshowofhands.  

EveryClassñCò 

Equityshareholdershallbeentitledtoonevoteinrespectofeveryresolutionwh

ichisputtovoteonshowofhandsatageneralmeeting.Incasearesolution is 

put to vote on a poll at a generalmeeting, every Class ñCò Equity 

Shareholdershall be entitl ed to 333 votes for every 

ClassñCòEquityshareheld bythem. 

 
12.06. But the clause 11.2 states that the Class ñBò Shareholders and 

Class ñCò shareholders shall irrevocably appoint Mr. Mukesh Agarwal or 

the current Managing Director as its authorized represen tative to 

attend and vote at all general meetings of shareholders of the company 

on behalf of the consumer.  

 
12 .07. It is relevant to state that the AOA takes away the economic 

rights of the equity shareholder. AOA seems only a colorable 

impression of compliance of Electricity Rules, 2005, while the same 

does not comply with the Rules in true sense. All are termed as 

ñConsumerˤ and calling them as equity shareholders with differential 
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voting rights is a sham since AOA takes away all rights and vests the  

same only with one person, Mr. Mukesh Agarwal. Unless offending 

Articles are amended, cannot be said to meet the criteria for ñCaptive 

Generating Plantˤ. 

Per contra, the contentions of the Respondent are as under:  

12 .08. The M.P. filed by the Petitioner is exclusively based on the order 

of the Commission issued in R.A. No.7 of 2019 dated 28 -01 -2020 and 

prior to the passing of orders by Honôble APTEL in Appeal No.131 of 

2020 dated 07 -06 -2021 and Order of the Commission ôs Common Order 

dated 07 -12 -2021.  Therefore, under the changed scenario, the petition 

filed by the TANGEDCO does not have any merit for consideration and 

has become totally infructuous both on law as well as on facts and 

therefore, it has to be dismissed.  

 

12.09. As per APTELôs Order and as per the Commissionôs Common 

Order stated above, if any CGP satisfies minimum 26% ownership and 

minimum consumption of 51%, the failure of the individual captive 

users, in not satisfying the minimum consumption based on its 

shareholding pattern, except in the case of AoPs, will not in anyway 

disqualify the CGP status in any manner.  
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12 .10. While verifying the minimum ownership requirement of 26%, 

the company of the Respondent clearly satisfies the requirement, by 

way of t he fact of their captive users holding the equity share beyond 

26%, with voting rights and therefore, by ownership, their captive 

users are holding more than the requirement of the shares of the 

company as what is prescribed under the Electricity Rules, 20 05.  

 

12 .11. As far as the minimum consumption of 51% norms also, as the 

Respondent is falling under the category of an Operating Non -SPV, the 

Respondent is not obligated to satisfy the test of proportionality.  

12 .12. The Petitioner cannot go beyond clause 9.9.5.5 of the 

Commissionôs Order dated 07-12 -2021 i.e. before adjudicating by the 

Commission, the licensee should not issue any show cause notice to the 

CGP/end users demanding Cross Subsidy Surcharge and therefore not 

maintainable in law and not maintain able in facts and hence needs to 

be dismissed by the Commission.  

 

12.13. In this connection, the Commission would like to state that 

since the Respondent is not an AOP, the proportionality test not to be 

applied.  
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12.14. Further, the voting with show of han ds need not be given 

weightage as argued by the Respondent that when the requirement of 

possessing 26% equity shares with voting rights is satisfied, it cannot 

be further extended beyond what was provided in the Electricity Rules 

2005 for compliance of the  captive norms as far as ownership criteria is 

concerned.  

12.15. Also, the Respondent has satisfied the consumption criteria 

(97.07%) as per para 9 of the Written Submission made by the 

Petitioner.   

ORDER  

 

Section 43 of the Companies Act, 2013 permits the company 

limited by shares to issue two kinds of shares viz. one with voting 

rights and another with differential voting rights.  

 
Also, Section 105 of the Companies Act, 2013, permits the 

member of the Company to appoint a proxy to attend and vote at a 

meeting of the company on his behalf, which is nothing but a Power of 

Attorney given to an Agent.  

Just because the voting right of the member is given to the 

Respondent Companyôs Managing Director, as a Proxy on behalf of its 
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members, the Ownership right of the Company is not changed in any 

way.  

 

As far as the twin criteria of Ownership and Consumption as per 

Rule 3 of the Electricity Rules, 2005, is satisfied by the Respondent, 

the Petitioner need not go b eyond the requirement of such rules and 

declare that the Respondent has not satisfied the CGP requirement and 

levy Cross Subsidy Surcharge on the Respondent.  

With these observations, the petition is dismissed.  

 

                        (Sd........)          (Sd......) 
(K.Venkatasamy)                             (M.Chandrasekar)     
 Member (Legal)                  Chairman 
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