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THE TAMIL NADU ELECTRICITY REGULATORY COMMISSION
(Constituted under Section 82(1) of the Electricity Act 2003)

(Central Act 36 of 2003)

PRESENT

Thiru. S. Kabilan



                      
-
Chairman

Thiru. B. Jeyaraman


                             
-
Member

             and

Thiru. R. Rajupandi


                              
- 
Member

D.R.P. No.10 of 2009

I.A. Nos. 9 and 10 of 2009

M/s. Ind-Barath Energies (Thoothukudi) Ltd.,

Registered Office at Plot No.30-A,

Road No.1, Film Nagar, Jubilee Hills,

Hyderabad 500 037

Rep. By its Vice President T.S. DAS
                  

..
Petitioner

                                                                 Vs

1. The Chairman

Tamil Nadu Electricity Board,

No.144, Anna Salai,

Chennai 600 002






2. The Chief Engineer (NCES),

Tamil Nadu Electricity Board,

No.144, Anna Salai,

Chennai 600 002.

3. The Superintending Engineer,

Tuticorin Electricity Distribution Circle,

Tuticorin 628 002.



           
..
Respondents

The above D.R.P. No.10 of 2009 came up for final hearing on 16th June 2009.  I.A. Nos. 9 and 10 of 2009 in the said DRP 10 of 2009 came up for hearing on 22.4.2009 and the Commission  passed orders on 22.4.2009 on the said IA Nos.9 and 10 of 2009.  The Commission upon perusing the said DRP No.10 of 2009 and other connected records of the case and upon hearing both sides passes the following order, namely;

ORDER DATED 29TH JUNE 2009

1. Prayer of the petitioner

The prayer of the petitioner in DRP No.10 of 2009 is to quash the impugned demand made by the third respondent and direct the respondents to implement the Order No.2 dated 12.5.2006 in which the start up power charges is fixed at 621.81 paise per unit and consequently direct the respondents to refund the excess start up power charges deducted from the petitioner’s bills.

2. Prayer in IA Nos.9 and 10 of 2009

The prayers in IA Nos.9 and 10 of 2009 are to grant an interim stay of further action to the orders of demand for the payment of Rs.1,01,71,378/- made by the third respondent and interim injunction restraining the third respondent from buying and collecting start up charges more than the charges fixed by the Commission pending disposal of the said DRP No.10 of 2009.  In the interim order dated 22nd Aprl 2009, the Commission has held as follows:-

“(5) In view of the position stated above, the demand of the Superintending Engineer, TNEB, Tuticorin in Letter No.SE/TEDC/ AO/Rev/HTSEC/A3/F.Bio-mass/2009 dated 3-4-2009 for Rs.1,01,79,378/- is stayed to the extent of demand in excess of Rs.6.218 per unit for start up charges from the date of commissioning of plant.

(6) The Respondents are further directed to refrain from levying start up charges in excess of Rs.6.218 per unit until further orders.”

3. Contentions of the petitioner

(a) The petitioner is a company registered under Companies Act 1956 involved in the generation of power through Biomass situated at Eppodumvendran Village, Tuticorin.  The generating capacity of the plant is 20 MW and the said plant is classified as non-conventional energy source and started generation of power from June 2006.

(b) On 15-3-2004, the petitioner entered into an agreement with the third respondent for parallel operation and the sale of surplus power from the said 20 MW Biomass Based Power Plant. The plant was commissioned in June 2006.

(c) The petitioner has given an undertaking stating that the company shall abide for levying of only energy charges for the start up power of 2000 k.v.a. without any demand charges till such time the order from this Commission with retrospective effect is issued.

(d) To the shock and surprise of the petitioner, the third respondent by his letter dated nil has stated that Rs.1,01,79,378/- would be recovered from the petitioner service as per the Audit Slip of the Board Office Audit Branch.  It is submitted that the entire start up power imported from June 2006 to December 2008 by the petitioner power plant has been revised and demanded under H.T. Tariff-III rate on par with other H.T. commercial service connection.

(e) The respondents have no authority to revise the charges upwards unilaterally without the consent of this Honourable Commission.  Hence, the order of the third respondent is liable to be quashed in limine.

4. Contentions of the respondent board

(a) As per clause 10(a) of the agreement dated 15-3-2004, import power drawn for start up purpose shall be billed under HT industrial tariff and power drawn for maintenance, trial run and water works shall be billed under HT commercial tariff.

(b) As per TNERC Order No.2, dated 15-5-2006, import power drawn for start up purpose and during outage of generator will be billed at the rate of Rs.6.218 per unit.  But the petitioner company has not come forward to execute Energy Purchase Agreement in line with TNERC Order No.3, dated 15-5-2006.  On execution of the above EPA only the above tariff on import power charges will be made applicable to the petitioner company.  Since, the petitioner company has not executed Energy Purchase Agreement in line with TNERC order No.3, dated 15.5.2006 till date, they are not entitled to avail tariff on import power at the rate of 621.81 paise per unit.

(c) As per Clause 4.0 of TNERC order, the existing contracts and agreement between NCES based generator and the distribution licensee signed prior to the date of issue of TNERC Order No.3, dated 15-5-2006, would continue to remain in force.  Until execution of Energy Purchase Agreement in line with TNERC Order No.3 dated 15.5.2008, both the parties of the agreement are bound to abide the contents stipulated in the agreement dated 15-3-2004.

5. Issue

The point in issue is whether the prayer of the petitioner can be allowed.

6. Findings






6.1 The Power Purchase Agreement between M/s.Ind-Barath Energies (Thoothukudi) Ltd., and the Tamil Nadu Electricity Board was executed on 15-3-2004.  Clause 10(a) of the  PPA which deals with drawal of power from the Board’s grid reads as follows:

“(i) Drawal of power from Board’s grid as recorded by the import meter shall be charged at Board’s H.T. Tariff I rate applicable for industrial consumers .  Maximum Demand Charges shall be charged based on tariff Notified by the TNERC.  Penal and other surcharges shall be levied as per the notified tariff conditions if the sanctioned demand is exceeded or power is availed during peak load hours as the case may be or as per conditions imposed from time to time by the Board and TNERC.

(ii) Power drawn from the TNEB grid for the purpose of Bio-mass based power plant maintenance works, trial run of equipments, water works etc., shall be charged under Board’s H.T. Tariff III including M.D. charges based on tariff Notified by the TNERC from time to time.”

                                                      6.2 The plant was commissioned on 9-6-2006.  The start up power has been charged at varying rates during various periods by the TNEB.  It was charged at Rs.6.2181 per unit between June 2006 and October 2006.  Between November 2006 and December 2007 it was charged at the rate applicable for HT Tariff I.  After January 2008 it was again charged at Rs.6.218 per unit.  The TNEB has, now, reckoned that the entire power consumed by the generator both for start up and maintenance be charged under HT Tariff III as stipulated in clause 10(a) (ii) of the PPA.  No distinction has been made between start up consumption and maintenance consumption.  No separate account has been maintained for start up consumption and maintenance consumption.

                                                      6.3 The Petitioner draws the attention of the Commission to clause 14 of the PPA  extracted below:

“The Power Generating Company agrees that the Board shall have the right to vary from time to time, the tariff, policy on banking and wheeling and terms and conditions of this agreement by special or general proceedings and the conditions relating to generation of electricity through biomass and such variations ordered by TNERC and TNEB shall be binding on the Company.”






6.4 Clause 14 makes it clear that the variations ordered by the TNERC and the TNEB on tariff, policy on banking, wheeling and the terms and conditions of the agreement shall be binding on the company.  One such variation ordered by TNERC relates to the tariff applicability during the outage of the generator.  The tariff during the outage condition has been fixed at Rs.6.2181 per unit in Order No.2 dated 15-5-2006.  Outage is a condition when the generator is unable to inject power into grid either during start up or maintenance.  The TNEB has contended in the counter affidavit that the petitioner company has not entered into a fresh energy purchase agreement in accordance with TNERC Order No.3 dated 15-5-2006 and therefore not entitled to start up power at the rate of Rs.6.2181 per unit.  The Commission observes that as the PPA has not been re-negotiated between the Distribution Licensee and the generator, the existing PPA executed on 15-3-2004 should prevail and as such clause 14 of the PPA executed on 15-3-2004, which confers the benefit of variations in the terms and conditions of the agreement ordered by TNERC or TNEB shall be available to the generator.  The company is, therefore, entitled to the benefit of the tariff charge of Rs.6.2181 per unit during the outage condition. 

7. Conclusion

Letter No.SE/TEDC/AO/Rev/PTSEC/A3/F.Bio –Mass/2009 dated 3-4-2009 for Rs.1,01,79,378/- is quashed to the extent of demand in excess of Rs.6.218 per unit for start up charges from the date of Commissioning of the plant. The TNEB is directed to compute the energy consumed during the outage condition at the tariff rate of Rs.6.218 per unit since the date of commissioning   i.e.    9-6-2006 and to refund the excess collection effected since then.

8,  Appeal

An appeal against this order lies to the Appellant Tribunal for Electricity as per Section 111 of the Electricity Act 2003, within a period of forty-five days.






With the above directions D.R.P. No.10 of 2009 is therefore disposed  without costs. IA nos. 9 and 10of 2009 are closed.

Pronounced in the open court by this Commission on the 29th June 2009.

     (Sd……………)                                 
(R. RAJUPANDI)

Member

(Sd……………...)                                                    

(B. JEYARAMAN)

Member

(Sd…………..)
(S. KABILAN)

Chairman
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