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M.P.No.12 of 2009

Madras Cements Ltd.,
No.98-A, Dr.Radhakrishnan Road,
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Represented by its Deputy General Manager

(Wind Farms) Mr.A.S. Sivakumar



…
Petitioner
1.  The Chairman

     Tamil Nadu Electricity Board

     No.144, Anna Salai,

     Chennai 600 002.

2.  The Member (Generation)

     Tamil Nadu Electricity Board

     No.144, Anna Salai,

     Chennai 600 002.




…
Respondents






The above M.P.No.12 of 2009 came up for final hearing before the Commission on 16th June 2009.  The Commission upon perusing the above petition and the connected records of the case and upon hearing the arguments of both sides passes the following:

ORDER DATED 29TH JUNE 2009
1.
Prayer of the Petitioner






The prayer of the petitioner in M.P.No.12 of 2009 is that this Commission may be pleased to clarify its order dated 27-11-2008 made in PPAP No.2 of 2008 and in I.A.No.3 of 2008 in PPAP No.2 of 2008 that the respondents have to pay for the entire quantity of energy purchased from petitioner’s CPP at the rate fixed under Order No.4 dated 15-5-2006.

2.
Facts of the case






The Petitioner is engaged in the business of manufacturing and selling cement.  The Petitioner filed PPAP No.2 of 2008 praying for a direction to the Respondent Board to purchase surplus power generated by it from its CPP at the rate of Rs.5 per unit. In regard to the said PPAP No.2 of 2008, the Commission in its Order dated 27th November 2008 ordered as follows:






“The Petitioner is directed to install ABT compliance meter as per Order No.4 dated 15-5-2006.  Till such time namely installation of ABT compliance meter in the Petitioner’s Plant, the purchase rate for the energy supplied by the Petitioner to the Respondent from the CPP of the Petitioner shall be Rs.2.60 per unit as per the said Order No.4 dated 15-5-2006.  With the above directions, PPAP No.2 of 2003 and I.A. No. 3 of 2008 are finally disposed off. No cost.”






The Respondent Board in its letter dated 17-3-2009 has informed the Petitioner that the said Order does not make specific mention about the date from which it is applicable and as such the request made by the Petitioner for payment of differential amount for the periods from September 2008 to November 2008 and from July 2007 to August 2008 being the periods when power was supplied, cannot be considered.  In view of the above position, it has become necessary for the petitioner to file the above MP No.12 of 2009.
3.
Contentions of the Petitioner






(a)
In para No.7 of the Order dated 27-11-2008 this Commission has held that the petitioner being a Fossil fuel based captive plant generator of electricity is governed by Order No.4 dated 15-5-2006.  The Commission further held that the interim agreement dated 28-6-2007 which is executed subsequent to the date of issue of the said Order No.4 dated 15-5-2006 is  ultra vires of Order No.4 and as such is invalid in law.  It further directed that the rate fixed in Order No.4 shall be applicable to the energy sold by the petitioner to the Respondent and the rate arrived in the interim agreement dated 28-6-2007 is not correct.






(b)
In the said Order dated 27-11-2008 the petitioner was directed to install ABT mechanism as required under the said Order No.4 dated 15-5-2006 and that till such time, the rate for purchase as specified in Order No.4 dated 15-5-2006 is applicable.  Consequent to this order, the Petitioner had raised two invoices dated 7-1-2009 and 31-3-2009 for differential amounts covering the period from and from July 2007 to August 2008 and from September 2008 to November 2008 respectively, being the period when power was supplied.






(c)
It is submitted that it is clear from the reading of the Order that only the rate fixed under Order No.4 dated 15-5-2006 is to be paid by the Respondents for all the energy that they purchase from CPP.  However, it is just and necessary that the Order be clarified holding the respondent liable to make payment towards differential amount for electricity already supplied by the Petitioner.

4.
Contentions of the Respondent Board






(a)
Subsequent to the issue of the Order dated 27-11-2008 the Petitioner had intimated the respondents in letter dated 28-11-2008 that effective from 28-11-2008 they are stopping their supplies to the respondents.







(b)
Subsequently the Petitioner has sought for open access for third party sale for a quantum of 9.9 MW and wheeling to their own units of 6 MW for captive consumption which was consented by the respondents as per the provisions of law after installation of ABT meters.  It is  stated that the petitioner has stopped supplying even before implementation of power restriction in the State of Tamil Nadu by the Respondents.







(c)
It is submitted that no specific effective date has been stipulated in the Commission’s Order dated 27-11-2008 and as such, the order would take effect prospectively and therefore the averments that the respondents are taking advantage of the non specifying the effective date of the Order is denied as false and misleading.  It is further submitted that there is no necessity to issue a clarificatory Order in this regard as the order can be made effective prospectively.
5.
Argument of the Petitioner






While referring to Section 70 of Contract Act, the Learned Counsel for the Petitioner, contended that the Petitioner has to be compensated for the supply of power to the Respondent and there shall not be any unjust enrichment on the part of the Petitioner while citing a decision of Hon’ble Supreme Court  reported in AIR 1962 SC 779, he pointed out that the compensation to be paid to the Petitioner should be at the market rate.

6.
Arguments of Respondent Board






The Learned Counsel for the Respondent Board contended that the application of Section 70 of the Contract Act to the instant case does not arise.  He further stated that the prayer in the PPAP is only for entering a fresh agreement and the said prayer is applicable only from the date of the petition.  He also stated that the Order of Commission is prospective in nature.  He pointed out that the Petitioner seeks a review of the Order which cannot be granted.

7.
Findings of the Commission






7.1
Madras Cements Limited, Petitioner in MP 12 of 2009 has filed a petition seeking clarification of the Order of the Commission dated 27-11-2008 passed in PPA P No.2 of 2008.  The relevant Order of the Commission is extracted below:







“The Petitioner is directed to install ABT compliance meter as per Order No.4 dated 15-5-2006.  Till such time, namely installation of ABT compliance meter in the Petitioner’s plant, the purchase rate for the energy supplied by the Petitioner to the Respondent from the CPP of the Petitioner shall be Rs.2.60 / unit as per the said Order No.4 dated 15-5-2006.”







7.2
The Petitioner being a fossil fuel based captive generator of electricity is governed by Order No.4 dated 15-5-2006.  As per Clause 4 of the said Order No.4 dated 15-5-2006, every new contract / agreement should be in line with the said Order.  The interim agreement dated 28-6-2007, which was executed subsequent to order No.4 dated 15-5-2006 is ultra vires of Order No.4 dated 15-5-2006 and as such it is invalid in law.







7.3
The Order of the Commission is emphatic that “the purchase rate for the energy supplied shall be Rs.2.60 / unit”.  Obviously the Order refers to the energy supplied by the Petitioner from the date of signing of the agreement on 28-6-2007.






7.4
The energy purchase agreement dated 28-6-2007 between the licensee and the generator is ab initio void.  The legally valid rate on the date of signing of agreement as fixed by the Commission was Rs.2.60 / unit and that is the rate which TNEB should pay to the generator for the energy supplied from 28-6-2007 till the installation of ABT compliance meter, whereafter the frequency linked UI rate specified in the Order No.4 dated 15-5-2006 of the Commission would apply.
8. Appeal







An appeal against this Order lies to the Appellate Tribunal for Electricity as per Section 111 of the Electricity Act 2003 within a period of forty five days.







With the above findings MP No.12 of 2009 is finally disposed off.  No costs.
Pronounced in the open Court by this Commission on the 29th June 2009.
(Sd……………….)                         (Sd………………)                           (Sd………….)

(R. RAJUPANDI)        
          (B.JEYARAMAN)                            (S.KABILAN)

       Member                     
                  Member                                      Chairman 
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