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THE TAMIL NADU ELECTRICITY REGULATORY COMMISSION

              (Constituted under Section 82(1) of the Electricity Act, 2003)

  (Central Act 36 of 2003)

PRESENT :

Thiru S. Kabilan                                                                              - Chairman

Thiru B. Jeyaraman                                                                        -  Member

        and

Thiru R. Rajupandi                                                                         -   Member

IN THE MATTER OF SHOW CAUSE NOTICE ISSUED TO TNEB FOR CONTRAVENTION OF SECTIONS 62(1)(a) AND 64(1) OF THE ELECTRICITY ACT 2003 IN REGARD TO THE PURCHASE OF POWER FROM M/S.MADRAS CEMENTS LIMITED






The above matter came up for final hearing before the Commission on the 1st April 2009.  The Commission upon perusing the records and upon hearing Member (Generation), TNEB passes the following:

ORDER DATED 29th JUNE 2009
1.
Letter dated 8th September 2008 issued by M/s.Madras Cements Ltd.,






It has come to the notice of the Commission through the letter dated 8th September 2008 that Member (Generation) TNEB fixed the tariff on 28-6-2007 for supply of power at the rate of Rs. 2.32 per KWH from M/s.Madras Cements Ltd.  The said fixation of tariff is violative of section 62(1)(a) read with section 64(1) of the Electricity Act 2003 (hereafter referred to as 2003 Act).  As per section 64 of the Electricity Act 2003   TNEB should have made an application for fixation of tariff for the supply of power by the said M/s.Madras Cements Limited.  As the TNEB has fixed the tariff at the rate of Rs. 2.32 per KWH in violation of the said section 62(1)(a) read with section 64(1) of the Electricity Act 2003, a show cause notice dated 15-10-2008 was issued to the TNEB directing it to show cause by 5-11-2008 as to why appropriate proceedings should not be initiated against it under section 142 of the 2003 Act for the contravention of sections 62(1)(a) and 64(1) of the 2003 Act.
2.
Reply of TNEB to the show cause notice






In its letter dated 20-11-2008, the TNEB has stated as follows:







a)
The alledged contravention of section 62(1)(a) relates to supply of electricity by a generating company to a distribution licensee.  Admittedly M/s.Madras Cements Ltd., is the owner of a captive generating plant and not a generating company as defined in the Electricity Act, 2003 and as such the allegation that this Licensee Board has contravened the provisions contained in Section 62(1)(a) read with section 64(1) of the Electricity Act 2003 is denied.







b)
Purchase of surplus power from the said M/s.Madras Cements Ltd., at a competitive rate was an interim arrangement in view of the position stated above and to tide over shortage of power and as such this Licensee Board has no intention to contravene any of the provisions of the Electricity Act 2003 or to usurp the powers of the Honble Commission.







c)
If inspite of this explanation this Hon’ble Commission comes to a conclusion that the Licensee Board had contravened the said provisions of the Electricity Act 2003, the Licensee Board hereby tender unconditional apology for having entered into an interim arrangement for purchase of power from M/s.Madras Cements Ltd., in larger public interest.

3.
Findings of the Commission






a)
With reference to the contention at (a) in paragraph 2 above, it is to be noted that the definition of “captive” generating plant in section 2(8)of the 2003 Act is as follows:






“Captive generating plant” means a power plant set up by any person to generate electricity primarily for his own use and includes a power plant set up by any co-operative society or association of persons for generating electricity primarily for use of members of such co-operative society or association;”
A “generating company” as defined in section 2(28) means “any company or body corporate or association or body of individuals, whether incorporated or not , or artificial juridical person, which owns or operates or maintains a generating station.”






A “generating station” as defined in section 2(30) includes any plant used for generating electricity,.  From a combined reading of the above sections 2(8), 2(28) and 2(30) it is to be noted that any person  owning a captive generating plant will be a generating company as he generates electricity through the captive generating plant.






b)
With reference to the contention (b) of TNEB in paragraph 2 above, it is to be noted that as per proviso to section 62(1)(a) of 2003 Act, it is only the Commission which has got the power to fix the minimum and maximum ceiling of tariff  in case of shortage of supply of electricity for a period not exceeding one year so as to ensure reasonable prices of electricity.







c)
As per clause 5(3) of the General conditions in Part II of Annexure 7 of the TNERC (Licensing) Regulations 2005, the purchase of electricity from a generating company by the distribution company shall be in accordance with the terms and conditions of any agreement or arrangement as consented to or approved by the Commission.  In the instant case, there is a violation of sections 62(1) (a) and 64 of Electricity Act 2003 as stated in the show cause notice for which the reply given is not convincing.
4.
Conclusion






As the Member (Generation), who appeared before the Commission on 1-4-2009 has tendered an unconditional apology, the Commission accepts the apology and drops further proceedings despite the fact that violation of Sections 62 and 64 of the Electricity Act has been proved.
5. Appeal






An appeal against this Order lies to the Appellate Tribunal for Electricity as per Section 111 of the Electricity Act 2003 within a period of forty five days.

Pronounced in the open court by the Commission on the 29th June 2009.

(Sd……………….)                         (Sd………………)                           (Sd………….)

(R. RAJUPANDI)        
          (B.JEYARAMAN)                            (S.KABILAN)

       Member                     
                  Member                                      Chairman 
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