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The above PPAP No.3 of 2009 came up for final hearing before the Commission on 3rd December 2009. The Commission upon perusing the above petition and connected records relating to the case and after  hearing both sides passes the following:

ORDER
I. Prayer in PPAP No.3 of 2009:






The prayer in PPAP No.3 of 2009 is to fix a rate of Rs.3.01 per Kwhr, offered by M/s. Sun Paper Mills Ltd. during the negotiation meeting conducted on 04-04-2008, effective from 01-04-2008 for a period of three years, and to determine the tariff from 01-4-2011 upto                31-03-2014, the remaining period of the agreement.
II. Facts of the case:





(a) Tamil Nadu Electricity Board has filed the above Petition PPAP No.3 of 2009 to fix the rate for power purchase by Tamil Nadu Electricity  Board from  the Respondent   M/s. Sun Paper Mills Limited from 1-4-2008, since the power purchase agreement executed on 
4-2-2000 has a Clause that the rates will be fixed after review from 
1-4-2008.   





(b) The petitioner Tamil Nadu Electricity Board has filed the present petition stating that as per Clause 3.26 (PPA) of the Power Purchase Agreement the power purchase rate for 1999-2000 was fixed as Rs.2.36 per kwh.  The tariff was to be escalated at the rate of 5% every year.  The said Clause 3.26 of the Power Purchase Agreement stipulates that from     1-4-2008 the rate will be fixed after review. 

 III 
Contentions of the Petitioner:  





(a) The petitioner has stated that a negotiation meeting was conducted on 4-4-2008 and the captive generating plant had offered to receive the rate of Rs.3.01 per kwh for a period of 3 years on 4-4-2008 and signed the minutes of the meeting.





(b) The petitioner further contended that the respondent viz. M/s.  Sun  Paper Mills Ltd. did not prefer to switch over to the provisions of Electricity Act 2003 and Electricity Rules 2005 and TNERC’s Order No.4 of 2006 dated 15-5-2006 but was willing to continue as per the policies of G.O.Ms.No.48 (Energy) dated 22-4-1998.  





(c) The petitioner now requests the Commission to approve the rate of Rs.3.01 per kwh offered to M/s. Sun Paper Mills Limited during the negotiation meeting conducted on 4-4-2008, effective from 1-4-2008 for a period of 3 years.  The  petitioner has  also prayed that the tariff for the period from 1-4-2011 upto 31-3-2014 be also fixed by the Commission.        

IV.   Contentions of the Respondent:   





The Respondent in its counter affidavit  dated 12-10-2009 while disputing some of the facts of the case has stated in paragraphs 5, 6 and 7 as follows:

“5.  However, since rates were not fixed for the balance period of 6 years from 2008-09, the Petitioner called the Respondent for a negotiation meeting on  04-04-2008.  The Respondent has also attended the meeting and a consensus was arrived at between both the parties that the rate for next three years from 01-04-2008 to 31-03-2011 would be Rs.3.01 per unit.  The Respondent has accepted the rate of Rs.3.01 for the three years period only since they had no other option to do, even though the cost of generation was much higher.
6.  It may not be out of place to mention here that the rate for the remaining 3 years from 01-04-2011 to 31-03-2014 has not been discussed and decided in the above meeting.

7.  The Petitioner has filed the present petition for approval of this Hon’ble Commission for rate of Rs.3.01 for the period of three years from              01-04-2008 to 31-03-2011. The Respondent do not have any objection to the same.”






The respondent has also stated in paragraph 13 of its counter affidavit referred to above that it may not be the right proposition to fix the rate for the period 1-4-2011 to 31-3-2014 now itself due to the uncertainty of the input cost. 
V. 
 Contentions of the Respondent in the Written Submission:





(a) The rate of Rs.3.01 per unit offered by the Petitioner for the three years from 01-04-2008 (for 2008-2009, 2009-2010 and 2010-2011) upto 31-03-2011 was only on ad-hoc basis for the power supplied by the Respondent subject to the approval of the rates by this Commission.






(b) The Respondent denies that it agreed to the rate of Rs.3.01 per unit in respect of the financial years 2005-06, 2006-07 and 2007-08.  On the contrary, the Petitioner had agreed to the rates specified in clause 3.26 of the Power Purchase Agreement.   






(c) In view of the entry into force of the Electricity Act, both parties were aware that the tariff is required to be determined by this Commission.  However, pending such determination, it was necessary to agree upon ad-hoc rates. The Respondent participated in the negotiation meeting for the purpose of agreeing to such ad-hoc rates.





(d) Order No.4 dated 15-5-2006 is not applicable to the supply of power by the Respondent to the Petitioner in view of the fact that an Availability Based Tariff (ABT) mechanism has not been established in respect of supply of power by the Respondent.





(e) The Petitioner in letter dated 29-01-2009, stated that they have agreed for committed power supply of 32 lakhs units for the year 2008-09 subject to, inter alia, the following conditions:       

(i)   

the rates will be fixed by TNERC from 1-4-2008; and 

(ii) 
till such time the rates are fixed by TNERC, the 
present rate of Rs.3.01 per kwhr will be continued to 
be paid as firm power rates on ad-hoc basis. 







(f) Section 86(1)(a) of the Electricity Act 2003 confers power on the State Commission to regulate electricity purchase including price between Distribution Licensees and generating companies. As this is a statutory power conferred on the State Commission, the Petitioner cannot plead estoppel as there can be no estoppel against a procedure or power conferred by a statute. 

VI. Findings of the Commission:





VI.1 The petitioner and the respondent executed a Power Purchase Agreement on 4th February 2000.  Section 185 of the Electricity Act 2003 protects this agreement executed prior to the date of enforcement of the Act i.e. prior to 10th June 2003, in so far as it is not inconsistent with the Electricity Act 2003.






VI.2 The PPA specified the rates up to the period 2007-08 but left the rates for subsequent periods open for review.  As per Section 62 of the Electricity Act 2003, the appropriate Commission shall determine the tariff for the supply of electricity by the generating company to the distribution licensee.  Since the PPA did not specify the rates for the period beyond 31-3-2008, that power of determination of rate should devolve on this Commission in accordance with the Section 62 of the Act after 10-6-2003.





VI.3 The Commission notes that the petitioner has filed this petition for determination of tariff effective from 1st April 2008 after a period of 17 months in September 2009 and has virtually taken the approval of the Commission for granted.  The petitioner has referred to the minutes of the meeting held on 4th April 2008 wherein the respondent has reportedly accepted the rate of Rs.3.01 for the period 2008-09, 2009-10 and 2010-11.  We are constrained to observe that this exercise of tariff determination carried out by the petitioner and respondent is ab initio void and violative of the Electricity Act 2003 and therefore we have no hesitation in setting aside the proceedings of the meeting.






VI.4 Clause 3.24 of the PPA between the two parties stipulates that any alteration or deletion in the terms and conditions of the agreement is to be carried out based on mutual agreement between the board and the company.  Even if the parties had arrived at a rate for the prior period commencing from 1-4-2008 upto 31-3-2011, that was not incorporated in the PPA and therefore it does not have the force of law.  Of course, the very exercise of tariff determination undertaken by the two parties is ab initio void as noted above.





VI.5 The limited issue before the Commission is determination of tariff for the period commencing 1-4-2008.  In this context, the petitioner Board have contended that the respondent being a captive generating plant should be governed by Order No.4 dated 15-5-2006 of the Commission and the relevant tariff should be applied to them.  In this context, we refer to clause 4 of Order No.4 dated 15-5-2006 of the Commission.

“4.0 Applicability of Order


This order shall come into force from the date of its issue.  This Order shall be applicable to all future fossil fuel based continuous duty Group Captive Generating Plants and fossil fuel based cogeneration plants located within the State of Tamil Nadu.  for such of those CGPs’ existing but not covered by specific agreement, this order shall automatically apply.  It should be noted that the existing contracts and agreements in the matter of Captive Generating Plants between the CGP Holders and the Distribution Licensee signed prior to the date of issue of this order would continue to remain in force.  However, the CGP Holders and Distribution Licensees shall have the option to mutually re-negotiate the existing agreements / contracts, if any, in line with this order even before the expiry of the contracts.  Any renewal of the said contracts / agreements, new contracts / agreements should be in line with this order.”






VI.6 Order No.4 enables the parties to re-negotiate the existing agreement.  In this particular case, the parties have not re-negotiated their agreement and therefore the original PPA continues to bind them.






VI. 7   This leaves the Commission with only one option i.e. to treat the respondent as a captive generating plant and yet determine a tariff consistent with the PPA.  The PPA provides for annual escalation of 5% every year beginning with 1998-99.  If this formula is adopted, the tariff for the period of three year beyond 1-4-2008 would be as follows:-



2008-2009

:
Rs.3.66 per unit



2009-2010

:
Rs.3.85 per unit



2010-2011

:
Rs.4.04 per unit.

The Commission believes that this formula is just and fair for both the parties.  This formula satisfies the spirit of the PPA as well as the requirement of Section 62 of the Electricity Act 2003.  






VI.8   As regards the tariff for the period from   1-4-2011 to 31-3-2014, we direct the TNEB   to come up before the Commission well ahead of 31-3-2011 for determination of tariff for the period from 1-4-2011 to 31-3-2014 duly taking into account the applicable Regulations and orders of the Commission.  The parties may indicate a reasonable figure consistent with the cost of operation.


VII.  
Direction:






The Commission directs that the tariff for   2008-09 shall be Rs.3.66 per unit, for 2009-10 Rs.3.85 per unit and for 2010-11 Rs.4.04 per unit.

VIII.   Appeal:






An appeal against this order lies with the Appellate Tribunal for Electricity as per Section 111 of the Electricity Act, 2003 within a period of 45 days.






With the above findings, PPAP No.3 of 2009 is finally disposed of.  No costs.
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